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PREFATORY NOTE 





It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 
For reasons of policy, the identities of the parties are not reported 
in decisions issued under one statute which expressly authorizes, 
but does not require the publication of the facts and circumstances 
of a violation, unless fhe Secretary in his decision has specifically 
ordered or directed such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S. C. 1946, ed. 601 et seq.) , the Com- 
modity Exchange Act (7 U. S. C. 1946 ed. 1 et seq.), the Grain 
Standards Act (7 U.S. C. 1946 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U. S. C. 1946 ed. 181 et seq.), the Perish- 
able Agricutural Commodities Act, 1930 (7 U.S. C. 1946 ed. 499a 
et seq.), and the United States Warehouse Act (7 U.S. C. Chap- 
ter 10). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 

A yearly Index-Digest and Subject Index, list of decisions 
reported, table of statutes, orders, etc., cited and construed, and 
statistical and other tables will be found in No. 12 (December) 
issue of the Agriculture Decisions. 

Copies of monthly issues beginning with January 1942 of the 
decisions will be available through the Superintendent of Docu- 
ments, U. S. Government Printing Office, Washington 25, D. C. 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 
AGRICULTURE DECISIONS 


(No. 3140) 


In re OREGON GRADE “A” MILK COMPANY. AMA Doc. No. 41-34. 
Decided May 1, 1952. 


Dismissal— Withdrawal of Petition 
Upon request of petitioner that its petition be withdrawn or dismissed, 
petitioner’s request is granted, and the petition is, accordingly, dis- 
missed. 
Shaffer, Seelig, Mandel and Shapiro, Chicago, Illinois, for petitioner. Mr. 
Julius C. Krause for Production and Marketing Administration. Mr. 
Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 
This proceeding under Section 8c(15) (A) of the Agricultural 


Marketing Agreement Act of 1937 (7 U.S.C. 601 et seq.) was 
instituted by a petition filed on October 3, 1949, by the Oregon 
Grade “A” Milk Company, Oregon, Wisconsin, a handler of milk 
under Order No. 41, which regulates the handling of milk in 
Chicago. An answer was filed by the Production and Marketing 
Administration, the respondent, on November 2, 1949. On April 
7, 1952, the matter was assigned to Hearing Examiner Jack W. 
Bain, who then set it for hearing in Chicago on May 12, 1952. 
On April 29, 1952, petitioner filed a request that the petition be 
withdrawn or dismissed. 

Petitioner’s request for dismissal is granted, and the petition 
is dismissed. Accordingly, the hearing set for May 12 need not 
be held. 
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(No. 3141) 


In re MARKET AGENCIES AT FORT WORTH STOCK YARDS. P&S Doc. 
No. 445. Decided May 1, 1952. 


Request for Correction of Prior Order Granted 


Upon petition of the Livestock Branch stating that through inadvertence 
certain of the rates and charges recommended in its answer filed on 
April 21, 1952 are inaccurate and do not reflect the informal agreement 
of the parties, the order of April 25, 1952 is corrected as requested in 
the petition. 

Mr. John L. Currin for Livestock Branch, Production and Marketing Admin- 
istration. Mr. H. P. Hutchens, of Fort Worth, Texas, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER CORRECTING PRIOR ORDER 


On April 25, 1952, an order was issued in this rate proceeding 
under the Packers and Stockyards Act, 1921, as amended (7 
U.S.C. 181 et seq.), authorizing respondents to modify their sched- 
ule of rates and charges in certain respects. That order was 
issued upon a petition filed by respondents on February 14, 1952, 
notice of which was published in the Federal Register on March 
14, 1952 (17 F.R. 2232), and an answer by the Livestock Branch, 
Production and Marketing Administration, filed on April 21, 
1952, and concurred in by respondents in a telegram filed on 
April 22, 1952, recommending that respondents be authorized to 
modify their schedule of rates and charges by putting into effect 
certain rates which were set forth in the answer. 

On April 30, 1952, the attorney for the Livestock Branch filed 
a petition stating that in the answer of April 21, 1952, it was 
intended to recommend rates which had been informally agreed 
upon by the parties, but that, through inadvertence, the number- 
of-head brackets in the sheep section of the schedule for selling 
or for buying on order, as set forth in the answer, are inaccurate 
and do not reflect the informal agreement of the parties. The 
Livestock Branch requested, therefore, that the order of April 
25, 1952, be corrected so that the rates authorized in the sheep 
section will read as follows: 
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SHEEP: 
Consignments of one head and one head only 
Consignments of more than one head: 
First 10 head in each 250 head in each 
CONSIQGNMNENE ctcce eee | oD 
Next 50 head in each 250 head in each 
CE EIIEE ,  e® 
Next 60 head in each 250 head in each 
consignment a eels 17 
Next 130 head in each 250 head in each 
COUGAR TNCINE iisgecrrerrincenctenicgomiiemepinmmennns: 9 AE 


45 








Inasmuch as the corrected sheep rates will produce revenues 
lower than would have been produced by the corresponding rates 
which were published in the Federal Register on March 14, 1952, 
it is found that further notice and public procedure on this order 
are unnecessary. 

The order of April 25, 1952, is hereby corrected so that the 
rates authorized in the sheep section of respondents’ schedule 
for selling or for buying on order will read as set out above. 


Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 3142) 


In re MANHATTAN POULTRY CORPORATION. P&S Doc. No. 2006. 
Decided May 5, 1952. 


Suspension of License—Cease and Desist—Unfair, 
Unjustly Discriminatory, and Deceptive Practices 
and Devices—Guaranteeing Sales Prices of Live 
Poultry Consignments Solicited on Commission Basis— 
Failure to Execute Sales Tickets at Time of Sale 
of Live Poultry—Failure to Keep Proper Accounts, 
Records, and Memoranda—Plea of nolo contendere— 
Consent Order 


Upon plea of nolo contendere and consent to the issuance of an appropriate 
cease and desist order and a ten day suspension of license to be condition- 
ally held in abeyance, respondent is directed to cease and desist from 
engaging in unfair, unjustly discriminatory, and deceptive practices and 
devices by guaranteeing to owners of live poultry that such poultry 
would be sold at specific prices when soliciting consignments on a com- 
mission basis and by failing to execute sales tickets at the time of sale 
of live poultry. Respondent is further ordered to keep proper accounts, — 
records, and memoranda; and its license is suspended for a period of 
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ten days, such suspension not to become effective unless respondent is 
found to have violated the act within two years. 

Mr. John L. Currin for Livestock Branch, Production and Marketing Admin- 
istration. Mr. Milton E. Sahn of Bernhardt, Sahn, Shapiro & Epstein, 
of New York, New York, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The Order of Inquiry and Notice of Hear- 
ing, filed by the Director of the Livestock Branch, Production 
and Marketing Administration, on May 21, 1951, alleged that 
respondent, a live poultry licensee, wilfully violated section 202 
of the act and sections 201.48 and 201.64 of the regulations is- 
sued under the act. Respondent filed an answer to the Order of 
Inquiry on June 13, 1951 admitting the jurisdictional allegations 
and denying the allegations charging violations of the act and 
regulations. On February 27, 1952, with leave of the examiner, 
the Director of the Livestock Branch filed an amended Order of 
Inquiry and Notice of Hearing alleging that respondent wilfully 
violated sections 202(a), 312(a), and 401 of the act, sections 
201.43, 201.48, and 201.64 of the regulations issued under the 
act, and section 10 of an act entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes,” which section is incorporated in and made a part of 
the Packers and Stockyards Act, 1921, by virtue of the provisions 
of section 402 of the latter act. Respondent, on March 21, 1952, 
filed an answer to the amended Order of Inquiry admitting the 
jurisdictional allegations and denying those portions of the other 
allegations which charged that respondent violated the act and 
the regulations. Subsequently, on April 18, 1952, respondent 
filed an amended answer to the amended Order of Inquiry admit- 
ting and conceding to the jurisdiction of the Secretary of Agri- 
culture, stating that respondent wished to avoid an oral hearing, 
entering a plea of nolo contendere to the charges contained in the 
amended Order of Inquiry, and consenting “to the issuance of 
an appropriate order, with findings of facts, requiring respondent 
to cease and desist from the practices complained of in the said 
Amended Order of Inquiry and Notice of Hearing and suspend- 
ing his license for a period not to exceed ten days, such suspen- 
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sion to be held in abeyance and not become effective unless 
respondent is found to have violated the Act within two years 
after the effective date of this order.’ In the amended answer 
respondent also waived the report of the examiner. The Livestock 
Branch, by its attorney, has recommended that an order in the 
form suggested by respondent be entered. 


FINDINGS OF FACT 


1. The respondent is a corporation which holds a license from 
the Secretary of Agriculture to engage in business as a live poul- 
try commission merchant in interstate commerce at Long Island 
City, New York. 


2. Long Island City, New York, was designated by the Secre- 
tary of Agriculture in an order dated February 26, 1943, affective 
March 26, 1943, as a city subject to the provisions of Title V of 
the act and at all times mentioned herein was so designated. 


3. At all times mentioned herein the respondent engaged in 
the business for which it was licensed. 


4. On June 24, 1950, respondent, in soliciting a consignment 
of live poultry on a commission basis, from Sam Pollan, Revere, 
Massachusetts, to wit, 4,927 pounds of pullets, guaranteed to the 
owner thereof that said lot of live poultry would be sold at a 
specific price, to wit, 43 cents per pound. 


5. On October 20, 1950, respondent, in soliciting a consign- 
ment of live poultry on a commission basis, from David Fineberg, 
Patchogue, Long Island, New York, to wit, 6 coops of leghorn 
fowl, guaranteed to the owner thereof that said lot of live poultry 
would be sold at a specific price, to wit, 27 cents per pound. 


6. On October 25, 1950, respondent sold live poultry to Louis 
Weidberg at Long Island City, New York, to wit, 7 coops of 
pullets, but failed to execute a sales ticket at the time of the sale. 


7. On November 21, 1950, respondent sold live poultry to the 
Capitol Poultry Co., at Long Island City, New York, to wit, 5 
coops of broilers-rocks, but failed to execute a sales ticket at the 
time of the sale. 


8. During the period from May 24 through May 27, 1951, 
Jesse Rubin, an officer of respondent corporation, negotiated with 
Frank 8. Wicks of Terryville, Long Island, concerning the mar- 
keting of 4,500 cross caponettes, weighing 18,818 pounds, owned 
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by Wicks and either agreed to purchase such poultry, or to sell 
such poultry on a commission basis, at a price of 34 cents per 
pound for such portion of the poultry as was marketed through 
the live poultry terminal at Long Island City and a price of 35 
cents per pound for the balance of such poultry. 

On or about May 30, May 31, and June 7, 1951, the said poul- 
try was transported in three separate truck loads from Wicks’ 
farm at Terryville, Long Island, New York, to respondent’s place 
of business at the live poultry terminal at Long Island City. All 
of the said poultry was sold by respondent on a commission basis. 

According to respondent’s books and records the truck load of 
May 30, 1951 was weighed at the terminal in the name of Jesse 
Rubin as shipper and such poultry was sold under the designa- 
tion Lot No. 20 by respondent for the account of Harry Rubin, 
an officer of the respondent corporation, on May 31, 1951. Such 
books and records further show that the net proceeds due re- 
spondent’s principal, after deduction by respondent of its com- 
mission charge, amounted to $2,684.46. 

According to respondent’s books and records the truck load of 
May 31, 1951 was_weighed at the terminal in the name of Jesse 
Rubin as shipper and such poultry was sold under the designa- 
tion Lot No. 25 by respondent for the account of Harry Rubin, 
an officer of the respondent corporation, on June 1, 1951. Such 
books and records further show that the net proceeds due re- 
spondent’s principal, after deduction by respondent of its com- 
mission charge, amounted to $2,559.83. 

According to respondent’s books and records the truck load of 
June 7, 1951 was weighed at the terminal in the name of Frank 
Wicks as shipper and such poultry was sold under the designa- 
tion Lot No. 41 by respondent for the account of Frank Wicks 
on June 8, 1951. Such books and records further show that the 
net proceeds due respondent’s principal, after deduction by 
respondent of its commission charge and a trucking charge, 
amounted to $1,000.02. ‘ 

The following sums of money were paid to Wicks for such 
poultry: for Lot No. 20, $2,684.46; for Lot No. 25, $2,559.83; 
and for Lot No. 41, $1,000.02. 


9. During the week beginning July 1, 1951, respondent, in 
soliciting two consignments of live poultry on a commission basis, 
from Arie Peetoon, Babylon, Long Island, New York, to wit, 
5,111 pounds of rock broilers Lot No. 2 and 5,383 pounds of rock 


Ve 
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broilers Lot No. 23, guaranteed to the owner thereof that said 
lots of live poultry would be sold at a specific price, to wit, 32 
cents per pound, 


10. On or about August 13, 1951, respondent, in soliciting a 
consignment of live poultry on a commission basis, from Kenneth 
A. White, Narrowsburg, New York, to wit, 7,367 pounds of rock 
caponettes Lot No. 11, guaranteed to the owner thereof that said 
lot of live poultry would be sold at a specific price, to wit, 43 
cents per pound. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 4, 5, 9, 
and 10, it is concluded that respondent has wilfully violated sec- 
tions 202(a) and 312(a) of the act and section 201.64 of the 
regulations issued under the act. 

By reason of the facts set forth in Findings of Fact 6 and 7, 
it is concluded that respondent has wilfully violated sections 
202(a) and 312(a) of the act and section 201.48 of the regulations 
issued under the act. 

By reason of the facts set forth in Finding of Fact 8, it is 
concluded that respondent has wilfully violated sections 202(a), 
3812(a), and 401 of the act, sections 201.43 and 201.64 of the 
regulations issued under the act, and section 10 of an act entitled 
“An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes,’ which section is 
incorporated in and made a part of the Packers and Stockyards 
Act, 1921, by virtue of the provisions of section 402 of the 
latter act. 

Complainant has recommended and respondent has consented 
that a cease and desist order be issued against respondent, that 
respondent be ordered to keep proper accounts, records, and 
memoranda, and that respondent’s license be suspended for a 
period of ten days, such suspension to be conditionally held in 
abeyance. The order will be issued. 


ORDER 
Respondent shall cease and desist from engaging in or using 
the unfair, unjustly discriminatory, and deceptive practices and 
devices described in the Findings of Fact. 
Respondent shall keep such accounts, records, and memoranda 
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as will fully and correctly disclose all transactions involved in its 
business. 

Respondent’s license under the act is suspended for a period of 
ten days, such suspension to be held in abeyance and not become 
effective unless respondent is found to have violated the act within 
two years from the effective date of this order. 

This order shall become effective on the sixth day after its date 
of signature, and copies hereof shall be served upon the parties 
by registered mail or in person. 


(No. 3143) 
In re SAMUEL L. SIEGEL. P&S Doc. No. 1996. Decided May 8, 1952. 


Dismissal—Death of Respondent 


Complaint in this disciplinary proceeding dismissed because of the death of 
respondent. 

Messrs. Benj. M. Holstein and Jerome S. Ducrest for Livestock Branch, 
Production and Marketing Adminstration. Mr. Arthur J. Bernstein, of 
Chicago, Illinois, and Mr. Sheldon E. Bernstein of Newmyer & Bress, of 
Washington, D. C., for respondent. Mr John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING COMPLAINT 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended, the respondent, Samuel L. Siegel, 
died after the complainant had completed its case but before the 
respondent had completed his defense. On February 28, 1952, 
counsel for the respondent filed a motion requesting that the ex- 
aminer issue findings of fact declaring that the complainant had 
failed to establish its charges against the respondent and finding 
that the proceeding should be dismissed. The motion states that 
the respondent was the owner of a membership in the Livestock 
Exchange, Chicago Union Stock Yards, and that this proceeding, 
unless terminated favorably to the respondent, would constitute 
a cloud upon the title to such membership and affect its sale for 
the benefit of the respondent’s estate. 

The examiner filed a report recommending dismissal of the pro- 
ceeding in view of the death of the respondent and denying the 
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request for the issuance of findings of fact made by respondent’s 
counsel. No exceptions were filed. 

Because of the death of the respondent, the proceeding is dis- 
missed without prejudice to the respondent or to his estate. 


(No. 3144) 


In re J. H. SORKIN, INC. P&S Doc. No. 2005. Decided May 8, 1952. 


Motion to Dismiss Disciplinary Complaint— 
Meeting of Financial Requirements 
Where respondent was charged with failure to maintain required financial 
condition, a balance sheet was subsequently submitted on behalf of res- 
pondent showing that his financial condition met the requirements as of 
the date of such balance sheet, and complainant moved to dismiss the 
complaint, accordingly the motion to dismiss is granted, and the com- 
plaint is dismissed without prejudice. 
. Harold M. Carter for Livestock Branch, Production and Marketing Ad- 
ministration. Mr. Milton E. Sahn of Berhnhardt, Sahn, Shapiro & Ep- 
stein, of New York, New York, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING COMPLAINT 


The complainant in this proceeding under the Packers and 
Stockyards Act, 1921, has moved to dismiss its complaint that 
the respondent has failed to maintain the financial condition re- 
quired by the act and the regulations. The motion states that a 
balance sheet submitted by a certified public accountant on behalf 
of the respondent shows that the financial condition of the re- 
spondent meets the requirements of the act and the regulations. 

Accordingly, the motion to dismiss is granted and the complaint 
is dismissed without prejudice. 
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(No. 3145) 
In re M. T. HAYES. P&S Doc. No. 1845. Decided May 22, 1952. 


Motion to Dismiss Disciplinary Proceeding Granted— 
Illness of Respondent—Discontinuance of Hog Order— 
buying Operations 
Where respondent was charged with certain unfair and deceptive practices 
in connection with his hog order-buying operations and where the hearing 
originally scheduled was indefinitely postponed due to the illness of 
respondent, upon motion of complainant to dismiss for the reason that 
respondent is presently not in good health and for the further reason 
that respondent has discontinued his hog order-buying operations, the 
complaint herein is, accordingly, dismissed. 
Mr. Elmer J. Scott and Mr. Lowell E. Miller for Livestock Branch, Produc- 
tion and Marketing Administration. Mr. John J. Toohey and Mr. Fred 
W. Turner, Jr., of Chicago, Illinois, for respondent. Mr. John J. Curry 
and Mr. Will Rogers, Hearing Examiners. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended, the respondent was charged with 
unfair and deceptive practices in connection with his hog order- 
buying operations. A hearing was originally scheduled on Feb- 
ruary 138, 1950, but was indefinitely postponed due to the illness 
of respondent. The complainant has filed a motion to dismiss for 
the reason that the respondent, who is approximately 90 years 
of age, is not in good health and for the further reason that the 
respondent has discontinued his hog order-buying operations. 

The motion is granted and the complaint is dismissed. 


(No. 3146) 


In re MARKET AGENCIES AT OMAHA UNION STOCK YARDS, OMAHA, 
NEBRASKA. P&S Doc. No. 148. Decided May 26, 1952. 


Continuation of Rates and Charges—Effective Date of Order 


Inasmuch as the parties are agreed, the order of February 20, 1951, as 
amended by the order of April 30, 1951, is continued in effect to and in- 
cluding August 15, 1952, unless modified or further extended before the 
latter date, and the time for filing an answer by the Livestock Branch 
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to respondents’ petition is extended to and including July 15, 1952, and, 
for good cause shown, this order shall become effective in less than 30 
days. 

Mr. John L. Currin for Livestock Branch, Production and Marketing Ad- 
ministration. Mr. R. E. Cunningham, of Omaha, Nebraska, for res- 
pondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 

Respondents are now operating under an order issued on Octo- 
ber 18, 1951 (10 A.D. 1326) which extended to and including 
June 30, 1952 the order of February 20, 1951 (10 A.D. 149), as 
amended by the order of April 30, 1951 (10 A.D, 513), authoriz- 
ing the current rates and charges. 

On April 23, 1952, a petition was filed by respondents request- 
ing authority to put into effect for a period of one year beginning 
June 1, 1952 a new schedule of rates and charges modifying the 
currently authorized schedule. Notice of this petition was pub- 
lished in the Federal Register on May 2, 1952 (17 F.R. 3886), 
and all interested persons were afforded an opportunity to be heard 
in the matter. No interested person has notified the Hearing Clerk 
of a desire to be heard. 

On May 20, 1952, the attorney for the Livestock Branch, Pro- 
duction and Marketing Administration, filed a petition stating 
that it would be impossible for the Livestock Branch to make a 
recommendation concerning respondents’ petition within the 
time fixed by the rules of practice for the filing of an answer 
because of the fact that its study of the reasonableness of the 
proposed rates and charges had not yet been completed. The 
Livestock Branch requested, therefore, that the order of Febru- 
ary 20, 1951, as amended by the order of April 30, 1951, be ex- 
tended to and including August 15, 1952, unless modified or 
further extended before the latter date, and that the time for 
filing an answer by the Livestock Branch to respondents’ petition 
be extended to and including July 15, 1952. 

On May 21, 1952, a telegram was filed by respondents stating 
that they agree to the granting of the petition filed by the Live- 
stock Branch on May 20, 1952. 

Inasmuch as the petition of the Livestock Branch does not 
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involve an increase of rates and charges lawfully prescribed by 
the Secretary or new rates and charges for services not heretofore 
covered by order, it is found that further notice and public pro- 
cedure on this order are unnecessary. 

Since the parties are agreed, the order of February 20, 1951, 
as amended by the order of April 30, 1951, is continued in effect 
to and including August 15, 1952, unless modified or further ex- 
tended before the latter date, and the time for filing an answer 
by the Livestock Branch to respondents’ petition is extended to 
and including July 15, 1952. 

The respondents who must comply with this order on its effec- 
tive date wish to continue assessing the current rates and charges 
pending action on their petition. The Packers and Stockyards Act 
provides that orders of this nature shall not be effective in less 
than five days after their date. Any undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making it effective in less 
than 30 days. 

This order shall become effective on the sixth day following its 
date of signature, and copies hereof shall be served upon the 


parties by registered mail or in person. 


(No. 3147) 


In re G. E. MATHEWS, d/b/a CHICAGO COMMISSION COMPANY. 
P&S Doc. No. 2003. Decided May 29, 1952. 


Cease and Desist—Making False Entry in Reports 
Required Under Act—Operating Market Agency While 
Insolvent 


Upon plea of nolo contendere and consent to the issuance of an appropriate 
cease and desist order, respondent is directed to cease and desist from 
making or causing to be made any false entry or false statement of fact 
in any report required to be submitted under the act or the regulations 
issued thereunder and operating as a market agency or clearor at any 
posted stockyard while insolvent. 


. Lowell E. Miller for Livestock Branch, Production and Marketing Ad- 
ministration. Messrs. Turner, Hunt and DeBolt, of Chicago, Illlnois, for 
respondent. Mr. Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
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DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
called the act, initiated by an order of inquiry and notice of hear- 
ing filed by the Director of the Livestock Branch, Production and 
Marketing Administration, on October 4, 1951. Respondent is 
charged with wilfully making false entries or statements of fact 
in his annual report for the year 1950 and with being insolvent. 
Respondent filed an answer to the order of inquiry denying the 
charges and requesting an oral hearing. Subsequently, on May 
12, 1952, respondent, through his attorneys, filed an amended 
answer in which he admitted and consented to the jurisdiction of 
the Secretary of Agriculture, entered a plea of nolo contendere 
to the charges contained in the order of inquiry, and consented to 
the issuance, without a hearing, of a cease and desist order “with 
respect to the matters and things set forth in the Order of Inquiry 
and Notice of Hearing”. The Livestock Branch, by its attorney, 
has recommended that the order consented to by respondent be 


entered. 


FINDINGS OF FACT 


1. The Union Stock Yards, Chicago, Illinois, hereinafter re- 
ferred to as the stockyard, was at all times mentioned herein a 
posted stockyard subject to the provisions of the act. 

2. Respondent is registered with the Secretary of Agriculture 
as a market agency to buy and sell livestock on a commission 
basis at the stockyard and to perform clearing services, and at 
all times mentioned herein respondent was so registered. 

3. Respondent wilfully made false entries or false statements 
of fact in his annual report filed with the Secretary of Agricul- 
ture for the year ended December 31, 1950, resulting in a failure 
to show in said annual report the true financial condition of re- 
spondent as of the close of the accounting period. 

4. Respondent is insolvent. As of July 31, 1951, respondent 
had a deficiency of working capital of $9,763.01 and a capital 
deficit of $4,589.88. As of that date, respondent had total cur- 
rent liabilities of $20,288.10 and had to offset such amount current 
assets of $10,525.09 and fixed assets of $5,173.13. 


CONCLUSIONS 
By reason of the facts set forth in Findings of Fact 3 and 4, 
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it is concluded that respondent has wilfully violated section 312 (a) 
of the act and section 10 of the so-called Federal Trade Commis- 
sion Act, and that respondent is insolvent within the meaning of 
the provisions of an act approved July 12, 1943 (57 Stat. 422; 
7 U.S.C. 204). 


Respondent has consented to the issuance of a cease and desist 
order against him. Complainant, in its recommendation, stated 
that respondent is no longer operating as a market agency or as 
a clearor at the stockyard and recommended that the order con- 
sented to by respondent be entered. The order will be issued. 


ORDER 
Respondent shall cease and desist from: 


1. Making or causing to be made any false entry or false 
statement of fact in any report required to be submitted under 
the act or the régulations issued thereunder; and 


2. Operating as a market agency or clearor at any posted 
stockyard while insolvent. 

This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 3148) 


MIDLAND PRODUCE COMPANY v. GALLINI PRODUCE COMPANY. 
PACA Doc. No. 5718. Decided May 1, 1952. 


Failure to Pay Balance of Purchase Price—Default 


Where it is alleged that complainant sold and delivered to respondent a car- 
load of mixed vegetables and that the latter accepted the produce and 
paid only a part of the purchase price thereof, and where respondent 
failed to file an answer, held, respondent’s failure to answer constitutes 
an admission of the facts alleged in the complaint and a waiver of oral 
hearing, and its failure to pay the balance of the purchase price is a 
violation of the act for which reparation should be awarded complainant. 


Midland Produce Company, of Denver, Colorado, complainant pro se. Mrs. 
Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C., 499a et seq.). 
Complainant seeks to recover, as reparation, the sum of $1,066.90, 
which is alleged to be the unpaid balance of the purchase price 
for a carload of mixed vegetables sold and delivered to respondent. 
A copy of the report of investigation prepared by the Regulatory 
Division, Fruit and Vegetable Branch, was served by registered 
mail upon complainant on March 3, 1952. A copy of the formal 
complaint and a copy of the report of investigation were served by 
registered mail upon respondent on the same date. At the time of 
service of the documents upon it, respondent was notified in writ- 
ing that an answer to the formal complaint should be filed within 
20 days thereafter, and that failure to file an answer within such 
time would constitute a waiver of oral hearing and an admission 
of the facts alleged in the complaint. Notwithstanding such notice, 
respondent failed to file an answer. The issuance of an order is 
therefore authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Midland Produce Company, is a corporation 
whose post office address is Terminal Box 5232, Denver, Colorado. 


2. Respondent is an individual, Louis Dublin Gallini, trading 
as Gallini Produce Company, whose post office address is 2025 
Cadiz Street, Dallas, Texas. At the time of the transaction in- 
volved herein respondent was licensed under the act. 


3. On or about September 14, 1951, in the course of interstate 
commerce, and through negotiations conducted by the Southwest 
Brokerage Company of Dallas, Texas, the parties entered into a 
contract for the sale by complainant to respondent of one carload 
of Colorado mixed vegetables of specified descriptions and grades, 
and at designated prices, on an f.o.b. acceptance basis. 


4, Pursuant to the contract of the parties, on September 15, 
1951, complainant shipped from loading point in the State of 
Colorado in car PFE 67060 to respondent at Dallas, Texas, the 
following described vegetables, and billed respondent as follows: 


28 Sacks Green Beans 1185# US#1 @ .09¢ $106.65 
9 Crates Broccoli US#1 4.00 36.00 
100 Sacks Green Corn 85%US#1 2.00 200.00 
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15 Crates Green Onions US#1 4,25 63.75 
150 Crates Green Pascal Celery US#1 2.90 435.00 
150 Bushels Green Peppers US#1 2.85 852.50 


$1193.90 
TOPCO anne 65.00 
400) 8.00 


$1266.90 


5. U.S.D.A.-State of Colorado Inspection Certificate No. 
176275, dated September 15, 1951, shows that the vegetables de- 
livered by complainant to respondent met the U. S. grade require- 
ments of the contract. 

6. Upon arrival of the produce at destination, the vegetables 
were received and accepted by respondent. Thereafter, respondent 
made a payment of $200 in connection with the purchase price of 
the shipment. Although requested to do so, respondent has failed 
and refused to pay the balance of the purchase price. 


7. The formal complaint was filed on January 21, 1952, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Respondent’s failure to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided by the rules of practice 
(7 CFR 47.8(c))). 

The record shows that the parties entered into a contract for 
the sale by complainant to respondent of a carload of mixed vege- 
tables. Pursuant to the agreement, a carload of vegetables meet- 
ing contract requirements was shipped to and received by 
respondent. It is indicated that respondent requested an allowance 
in connection with some of the celery. However, the allowance 
appears never to have been granted by complainant. Respondent 
is liable for the full contract purchase price, less the $200 pay- 
ment made by him. Respondent’s failure to pay the balance of the 
purchasé price is a violation of section 2 of the act, for which 
reparation in the amount of $1,066.90, plus interest, should be 
awarded complainant. The facts should be published. 


ORDER 


Within 30 days from the date hereof respondent shall pay to 
complainant, as reparation, $1,066.90, plus interest thereon at 





SERVICE DIST. CO., v. GEORGIA TENN. PROD. CO., INC. 449 
Cite as 11 AD. 449 


the rate of 5 percent per annum from October 1, 1951, until paid. 


The facts and circumstances as set forth herein shall be pub- 
lished. 
Copies hereof shall be served upon the parties. 


(No. 3149) 


SERVICE DISTRIBUTING CO., v. GEORGIA TENNESSEE PRODUCE Co., 
Inc. PACA Doc. No. 5537. Decided May 1, 1952. 


Defense of Negligence in Selecting Carrier—Failure to Sustain 
Burden of Proof 


Where respondent, in defending an action for the balance of the purchase 
price of a shipment of bananas purchased by it from complainant, alleged 
that the bananas were chilled in transit as a direct result of com- 
plainant’s negligence in selecting a defective truck in which to ship the 
fruit, but the evidence shows that complainant, pursuant to respondent’s 
direction, obtained the services of an established and experienced banana 
hauler, and complainant denied any negligence and stated that the truck 
was not visibly defective at the time of loading, it is held, that by as- 
suming responsibility for selecting a qualified trucker, complainant did 
not thereby become a guarantor of the trucker’s performance, that if 
chilling damage occurred through fault of the carrier, complainant cannot 
be held liable for such damage, and that respondent has failed to sustain 
the burden of proving that complainant was negligent in selecting the 
carrier. 


Evidence—Failure to Establish New Contract After Purchase and 
Sale—Failure to Pay Balance of Purchase Price Promptly 


Where respondent-buyer of a truckload of bananas, in defending complainant- 
seller’s action for the balance of the purchase price thereof, alleged that 
immediately upon arrival of the shipment respondent notified complainant 
that the fruit was damaged by chilling and that complainant assured 
respondent any damage would be satisfactorily adjusted, but a pre- 
ponderance of the evidence shows that no complaint or notice was given 
to complainant by respondent until the bananas were disposed of and 
respondent remitted the proceeds of sale, it is held, that respondent, hav- 
ing accepted the bananas in compliance with the contract, became liable 
for the purchase price thereof, and that respondent’s failure promptly 
to pay the full purchase price to complainant is a violation of the act 
for which complainant is entitled to an award of reparation for the 
balance of the purchase price. 


Service Distributing Company, of Jacksonville, Florida, complainant pro se. 
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Messrs. Duke & Fitterman, of Atlanta, Georgia, for respondent. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by formal complaint filed April 4, 1951, in which com- 
plainant alleges that it sold and delivered to the respondent a 
truckload of bananas for a total agreed price of $1,477.16, but 
that respondent has failed to pay the full purchase price for said 
bananas. A copy of the formal complaint, together with a copy 
of the report of investigation made by the Regulatory Division, 
Fruit and Vegetable Branch, was served upon respondent by 
registered mail on May 9, 1951. A copy of the investigation report 
was likewise served upon complainant on May 11, 1951. 

Respondent’s answer was filed on May 28, 1951, denying all 
material allegations of the complaint. Respondent alleged in de- 
fense that the bananas arrived in a chilled condition and that the 
fruit was “chilled as a direct result of complainant’s negligence 
in selecting a defective truck in which to transport said bananas.” 
Respondent contends that since it paid to complainant the net 
proceeds from the sale of the bananas, it is not indebted to com- 
plainant in any amount and requests that the complaint against 
respondent be dismissed. 

Since the amount involved does not exceed $500, the issues are 
determined under the shortened method of procedure provided 
by the rules of practice (7 CFR 47.20). Under this method, com- 
plainant filed an opening statement of facts in affidavit form. 
Respondent requested that its verified answer be considered as 
its answering statement, which concluded the submission of 
evidence. Before an order was issued, however, a motion by re- 
spondent’s attorney to reopen the case for the introduction of 
additional evidence was granted. Whereupon, respondent filed 
what, in effect, amounted to a supplement to its answering state- 
ment. Complainant then filed a statement in reply. 


FINDINGS OF FACT 
1. Complainant is a partnership composed of Charles P. Tatt 
and Ernest H. Pitman, doing business as Service Distributing 
Co., whose address is Post Office Box 513, Jacksonville, Florida. 


Vises 
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2. Respondent, Georgia Tennessee Produce Co., Inc., is a cor- 
poration, whose address is 1050 Murphy Avenue, S. W., Atlanta, 
Georgia. At the time of this transaction, respondent was licensed 
under the act, 


3. On or about November 24, 1950, by oral contract and in 
the course of interstate commerce, complainant sold to the re- 
spondent 10,425 pounds of Santa Marta Select bananas at $6.50 
per cwt., and 13,905 pounds of Santa Marta Special bananas at 
$5.75 per cwt., for a total price of $1,477.16 f.0.b. Jacksonville, 
Florida. The sale was confirmed by telegram sent by complainant 
to respondent on the same date. 


4. On November 24, 1950, complainant shipped the bananas 
described in Finding of Fact 3 from Jacksonville, Florida, to re- 
spondent at Atlanta, Georgia, via truck operated by the Norris 
Trucking Company, the mode of transportation chosen by re- 
spondent, and at a rate specified by respondent not to exceed 50 
cents per cwt. 


5. The bananas arrived at destination on November 25, 1950, 
were accepted by respondent, and were unloaded and placed in re- 
spondent’s banana rooms without any complaint or protest to com- 
plainant regarding condition of the fruit until December 13, 1950. 


6. By check dated December 11, 1950, and received by com- 
plainant on December 13, respondent remitted to complainant 
the sum of $1,076.90, or $400.26 less than the invoice price of the 
bananas. Complainant has demanded payment of the full pur- 
chase price for the bananas, but respondent has failed to pay the 
balance of $400.26. 


7. The formal complaint was filed on April 4, 1951, which was 
within 9 months from the date the alleged cause of action herein 
accrued. 


CONCLUSIONS 


It is respondent’s contention that the bananas in question were 
chilled in transit and therefore were chilled at the time of delivery 
to respondent. Consequently, respondent takes the position that it 
was within its rights in remitting only the net proceeds from the 
sale of the bananas to complainant instead of the invoice price. 
There might have been some foundation for respondent’s position 
had this been a delivered sale, but the bananas were sold on the: 
basis of f.o.b, Jacksonville, Florida, The regulations issued pur- 








452 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 11 AD. 449 


suant to the act provide that in an f.o.b. sale, the buyer assumes 
all risk of damage and delay in transit not caused by the shipper. 


Respondent seeks to place responsibility upon complainant in 
this case by alleging that complainant was negligent in selecting 
a defective truck in which to ship the bananas and that the fruit 
was chilled as a direct result of such alleged negligence on the 
part of complainant. Respondent says that upon arrival of the 
bananas, it found a crack in the side door of the truck which 
permitted air to come into the truck, thereby making it impossible 
to maintain a proper degree of heat. Respondent further states 
that the temperature in the truck upon arrival was 40°, and con- 
tends that in order to prevent bananas from being damaged by 
chilling, it is necessary that the temperature be no lower than 52°. 


Complainant denies any negligence in the matter of choosing 
the carrier for transporting the bananas from Jacksonville, Flor- 
ida, to Atlanta, Georgia. Respondent, of course, has the burden 
of proving that complainant was negligent as alleged. The record 
shows that respondent instructed complainant to ship the bananas 
by truck and left the selection of the trucking company to com- 
plainant. It appears that complainant, pursuant to respondent’s 
direction, obtained the services of an established and experienced 
banana hauler. Complainant, in its sworn opening statement of 
facts, says that the truck into which the bananas were loaded 
was not visibly defective at the time of loading. Respondent has 
submitted no evidence in support of its contention that complain- 
ant knew or should have known that the truck used to transport 
the fruit was defective. The fact that the bananas arrived in a 
chilled condition is no proof that complainant was negligent as 
claimed by the respondent. The bananas apparently were in good 
condition at the time of shipment, with a pulp temperature of 
58-60°. Respondent stated in its answer to the complaint that 
there was no heater in the truck upon arrival. Complainant as- 
sumed responsibility for selecting a qualified trucker to haul the 
bananas, Complainant did not thereby become a guarantor of the 
trucker’s performance, and if chilling damage occurred in transit, 
through some fault of the carrier, complainant cannot be held 
to be liable for such damage. We conclude that respondent has 
failed to sustain the burden of proving that complainant was 
negligent in selecting the carrier. 


A second defense asserted by respondent appears in its supple- 
menta] answering statement, wherein respondent claims in effect 
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that a new contract was entered into between the parties after 
the shipment of bananas arrived in Atlanta. The arguments con- 
tained in the supplemental answering statement are based upon 
a new or revised affidavit by Elb Cartwright, secretary of re- 
spondent corporation. Cartwright states in the new affidavit that, 
“some months ago I signed and swore to an affidavit which was 
prepared by Gilbert Cohen, Attorney, without fully understanding 
all of the contents contained therein. I now wish and desire to 
make this affidavit concerning certain facts in connection with 
the . . . case.” The new or amended affidavit differs from the 
original which was attached to respondent’s answer to the com- 
plaint in that Cartwright now claims to have made a telephone 
call to complainant on the day the bananas arrived and before 
they were unloaded; that he notified complainant of the chilled 
condition of the fruit; and that he, Cartwright, was assured by 
complainant that “any damage resulting to the fruit would be 
adjusted satisfactorily between Service Distributing Company 
(complainant) and myself.” 


Complainant emphatically denies that any such telephone call 
was received from respondent. The record shows that complainant 
challenged respondent in a telegram on December 19, 1951, a 
copy of which was forwarded to the Department, to prove the 
allcgation concerning the telephone call. However, no evidence 
has been submitted by respondent to support this claim. The fact 
that respondent has ignored complainant’s request for proof 
strongly indicates that no such call was made, and we so conclude. 


The statement of Elb Cartwright that he did not fully under- 
stand all of the contents of his original affidavit signed and sworn 
to on May 26, 1951, is difficult to believe, since there is nothing 
ambiguous or complicated in the language of the affivadit and, in 
fact, most of the contents of the original affidavit have been 
incorporated in the new or amended affidavit signed and sworn 
to on December 8, 1951. It would appear that respondent came 
to the conclusion some time after making the original affidavit 
that, in order for respondent to prevail in this proceeding, it must 
show that complainant was promptly notified of the condition of 
the bananas upon arrival and of respondent’s objection thereto. 
This seems to be the reason for the new or revised affidavit. 


We are not in the least impressed by respondent’s latter day 
attempt to place responsibility upon complainant in this fashion. 
Respondent’s letter to complainant of December 11, 1950, is suffi- 
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cient to justify a conclusion that no previous objection concerning 
the bananas was conveyed by respondent to the complainant, In 
the body of this letter, it is stated: 


“Your invoice for this load of bananas calls for $1,477.16, 
but our reason for the payment of same, in the amount of 
$1,076.90, is as follows: We were able to sell 22,300# of the 
24,330# load, but received only $1,221.40 from sales. After 
deducting expenses as shown on our check stub No. 9638, 
our check to you covers every cent received from sales.” 


In addition to the above, the Department, on January 19, 1951, 
wrote to respondent as follows: 


“We are advised that the bananas were delivered to your 
warehouse in Atlanta on the morning of November 25, and 
they were unloaded by you into your banana rooms shortly 
thereafter, without any complaint to the seller, but that when 
remittance was received from you on December 13 it was for 
only $1076.90.” 


On January 24, 1951, respondent replied to that letter as fol- 
lows: 4 


“On the date, November 25, 1950, of the delivery of the 
bananas, the Georgia Tennessee Produce Company advised 
the truck driver, Milton Rouse, that the bananas were fro- 
zen. On this date, at the very time of the delivery, the afore- 
said Company received a receipt from the said truck driver 
that the bananas were chilled.” 


It is also significant that Mr. Cartwright stated in his original 
affidavit attached to respondent’s answer that: 


“On this same day, November 25, 1950, I talked to a represen- 
tative of the trucking company via telephone. I informed this 
representative of the damages. I also requested that he talk 
with Mr. Ernest H. Pitman of Service Distributing Company 
relative to said damages. This representative said that he 
would talk with Mr. Pitman and that he would “straighten 
out” the matter. Had the truck driver not given me a receipt 
acknowledging the defective and chilled condition of the 
bananas upon delivery, and had the representative of the 
trucking company not assured me that there would be a satis- 
factory adjustment, I would not have accepted the load of 
bananas in such a defective and chilled condition, 
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“On December 11, 1950, I forwarded a letter to the Service 
Distributing Company. I enclosed a check in the amount of 
$1076.90. I explained to Service Distributing Company the 
manner by which I arrived at this amount of $1076.90.” 


Clearly, this is not the statement of one who had reported the 
condition of the bananas to complainant and received assurance 
that any damage would be satisfactorily adjusted, as respondent 
now claims. The entire record, aside from the amended affidavit 
filed by respondent when the case was reopened, clearly indicates 
that no notice was given or objection made to complainant con- 
cerning the bananas after arrival until after the fruit was dis- 
posed of and respondent remitted the proceeds of sale, at which 
time it explained to complainant “our reason for the payment of 
same” (invoice) in an amount less than the invoice price. 


Having accepted the bananas in compliance with the contract, 
respondent became liable to complainant for the purchase price 
thereof. Respondent’s failure promptly to pay the full purchase 
price for the shipment of bananas is in violation of section 2 of 
the act, for which complainant should be awarded reparation in 
the amount of the unpaid balance of the purchase price, being 
$400.26. The facts and circumstances should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $400.26, with interest thereon 
at the rate of 5 percent per annum from December 1, 1950, until 
paid. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shali be served upon the parties. 


(No. 3150) 


PACA Doc. No. 5447. Decided May 1, 1952. 


Hl \: i | 
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Dismissal—Failure to Meet Contract Specification— 
Approval of Produce After Federal Inspection 


Where the evidence shows that a broker, while acting as complainant’s agent. 
negotiated a contract with respondent which called for the arrival of the 
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car of tomatoes at Buffalo on May 10, 1950, and respondent’s approval 
of the produce after Federal inspection at that point, it is held, that 
compliance with the contract specification requiring arrival of the car 
on the date stated, was necessary before complainant could be deemed 
to have fulfilled his part of the contract, and that complainant’s failure 
to comply with this condition, which was material, relieved respondent 
from performance under the contract and, therefore, the latter’s rejection 
of the produce was with reasonable cause, and the complainant should be 
dismissed. 


Broker’s Memorandum of Sale—Proof of 
Term in Contract 


Where an alleged term of the contract contained in the broker’s memorandum 
of sale, was corroborated by the testimony of respondent’s president and 
the broker, and complainant submitted no admissible evidence to rebut 
such testimony, held, the term in question was a term of the contract. 


Texas Fruit Company, of McAllen, Texas, complainant pro se. Messrs. 


Ribicoff, Ribicoff and Kotkin, of Hartford, Connecticut, for respondent. 
Mr. James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed August 28, 1950, complainant alleges 
that it contracted to sell respondent a carload of U.S. No. 1 grade 
tomatoes, f.o.b. shipping point, and that respondent rejected the 
shipment without reasonable cause. A copy of the formal com- 
plaint was served upon respondent by registered mail on October 
18, 1950, together with a copy of the report of investigation pre- 
pared by the Regulatory Division of the Fruit and Vegetable 
Branch. A copy of the report of investigation was also served 
upon complainant by registered mail on October 19, 1950. On 
January 8, 1951, respondent filed an answer alleging that the 
contract was not consummated between the parties as respond- 
ent’s offer to purchase was conditioned upon arrival and inspec- 
tion of the car of tomatoes at * * * , New York, by the morn- 
ing of May 10, 1950,for shipment thereafter to respondent’s place 
of business at * * * , Connecticut, in time for use by respond- 
ent on the weekend of May 13, 1950. Respondent further alleges 
that the produce was not delivered to, or inspected at, * * * 
or ready for shipment from * * * by May 10, 1950. 

Oral hearing was held at * * *, Connecticut, on August 15, 
1951. The deposition of * * * was introduced on complainant’s 
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behalf. Respondent was represented by counsel and offered the 
testimony of its President, * * *. 


FINDINGS OF FACT 


1. Complainant is an individual, * * * , doing business as 
Texas Fruit Company, whose post office address is * * *, 
Texas, 


2. Respondent, Connecticut Tomato Packers, Inc., is a corpo- 
ration whose address is * * *, Connecticut. At the time of the 
transaction involved herein, respondent was licensed under the 
Act. 


3. On or about May 8, 1950, complainant authorized Riley- 
McFarland Co., a brokerage firm with offices located at * * *, 
Illinois, to negotiate the sale of a number of cars of tomatoes on 
behalf of complainant. 


4. On May 8, 1950, in the course of interstate commerce, the 
broker negotiated a contract for the sale by complainant to re- 
spondent of one carload, or 715 lugs, of Texas tomatoes, June 
Day brand, U.S. No. 1, at $2.25 per lug, or a total of $1,608.75, 
f.o.b. shipping point, subject to respondent being wired the results 
of Federal inspection upon arrival of the car at * * *, New 
York, on Wednesday, May 10, 1950. The broker issued and for- 
warded to the parties a standard memorandum of sale which 
contained the foregoing terms. It was understood by the parties 
that respondent did not want the car of tomatoes unless it arrived 
at * * * on May 10, 1950, was inspected and found to have 
good color, and left * * * the same day so as to arrive at 
* * * Connecticut, in time for respondent’s weekend business 
on Friday and Saturday, May 12 and 13, 1950. 


5. The tomatoes were contained in car ART 28213, which was 
shipped from * * * , Texas, on May 5, 1950. It departed * * *, 
Missouri, as part of train MB 98 at 11:30 a.m. on May 9, 1950. 
Thereafter the car was cut out at * * *, Ohio, because of bad 
wheels. Following repairs to the wheels, the car was forwarded as 
part of train KC 44 and arrived at * * * at 12:05 a.m. on May 
11, 1950. 


6. Restricted Federal inspection was made of the tomatoes 
contained in car ART 28213 at 11:30 a.m. on May 11, 1950. The 
tomatoes were certified as being of U.S. No. 1 grade with an average 
of 1 percent decay. The results of the inspection were wired to ' 
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respondent who promptly telephoned the broker complaining of 
the arrival date at * * *.On May 11, 1950, the broker advised 
complainant that respondent was refusing the car due to late ar- 
rival at * * *.On May 12, 1950, the broker sent complainant 
a wire confirming respondent’s rejection of the car of tomatoes. 


7. Following respondent’s rejection, complainant resold the 
can of tomatoes through * * * , wholesale commission merchant, 
* * *, New York, and realized net proceeds of $850.54. Com- 
plainant incurred telephone expenses of $14.45 in effecting the 
resale of the tomatoes. 

8. Formal complaint was filed within nine months after the 
cause of action accrued. 


CONCLUSIONS 


The evidence is undisputed that the broker, while acting as 
complainant’s agent, negotiated a contract with respondent which 
called for the arrival of car ART 28213 at * * * on May 10, 
1950, and respondent’s approval of the produce after Federal 
inspection at that point. Not only were these terms specified in 
the broker’s sales memorandum but they were corroborated by 
the testimony of respondent’s President, * * *, and the broker, 
* * * 


* * * testified that in a telephone conversation with 
on May 8, 1950, he informed the broker that he would be inter- 
ested in the tomatoes contained in car ART 28213 provided the 
car was at respondent’s siding in * * * , Connecticut, by Fri- 
day morning, May 12, 1950, and the tomatoes had sufficient color 
for sale on the weekend. According to * * * , he informed the 
broker that respondent had sufficient tomatoes in inventory to 
take care of the following week’s business, and that he would take 
the tomatoes in controversy only on condition that they would be 
available for respondent’s weekend business on May 12 and 13, 
1950. The broker corroborated respondent’s position that the sale 
was made subject to the car being in * * * on May 10, 1950, 
and subject further to respondent’s approval of the produce at 
that point. The broker testified that * * * offer to purchase 
was conditioned on the information that the car would be in 
* * * on May 10, 1950. In addition, complainant submitted no 
admissable evidence to rebut the testimony offered by the respond- 
ent and the broker regarding the terms of sale. 


* * * 
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Compliance with the contract specification requiring arrival of 
car ART 28213 at * * * , New York, on May 10, 1950, was 
necessary before complainant could be deemed to have fulfilled 
his part of the contract. It is concluded that complainant’s failure 
to comply with this condition, which was material, relieved re- 
spondent from performance under the contract. Williston on Sales, 
§ 453, 453a (Rev. Ed. 1948). Therefore, respondent’s rejection of 
the produce was with reasonable cause. The complaint should be 


dismissed. 


ORDER 


The complaint is dismissed. 
Copies hereof shall be served upon the parties. 


(No. 3151) 


WALLACE FRUIT & VEGETABLE COMPANY, v. L. E. Myers. PACA 
Doc. No. 5727. Decided May 6, 1952. 


Failure to Pay Balance of Purchase Price—Default 


Where complainant sold to respondent a shipment of cabbage but the latter 
paid only a portion of the purchase price and failed to file an answer, 
it is held, that respondent’s failure to file an answer constitutes an ad- 
mission of the facts alleged in the complaint and a waiver of oral hear- 
ing, and his failure promptly to pay the full purchase price is a violation 
of section 2 of the act for which reparation should be awarded com- 
plainant. 

Wallace Fruit & Vegetable Co., of Edinburg, Texas, complainant, pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by formal complaint filed on March 7, 1952. Complain- 
ant alleges in its complaint that respondent failed to pay the full 
agreed purchase price for a carload of cabbage shipped to re- 
spondent in February 1951. A copy of the complaint and a copy 
of the report of investigation made by the Regulatory Division, 
Fruit and Vegetable Branch, were served by registered mail upon 
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respondent on March 24, 1952. In like manner and on the same 
date, a copy of the report of investigation was served upon 
complainant. 

At the time of the service of the formal complaint upon re- 
spondent, he was notified in writing that an answer to the com- 
plaint should be filed within 20 days from the receipt of such notice, 
and that failure to answer would constitute an admission of the al- 
legations of the complaint and would be deemed a waiver of oral 
hearing. Notwithstanding such notice, respondent failed to file an 
answer and the issuance of an order is, therefore, authorized with- 
out further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of J. W. Wallace, 
Sr., W. U. Wallace, Jr., and J. C. Wallace, doing business as 
Wallace Fruit & Vegetable Company, whose post office address 
is Edinburg, Texas. 


2. Respondent is an individual, Leonard Earl Myers, whose 
address is Walters Avenue, Laurel, Mississippi. At the time of 
the transaction involved in this proceeding, respondent was li- 
censed under the act. 


8. On or about February 10, 1951, by oral contract and in the 
course of interstate commerce, complainant sold to respondent a 
carload of cabbage, U. S. Commercial grade, consisting of 500 
50-pound sacks, at an agreed price of $4.50 per sack, f.0.b. Texas 
shipping point, plus $60 for topice, for a total invoice price of 
$2,310. 


4. The contract of purchase and sale was negotiated by Mont- 
gomery Brokerage Company, Jackson, Mississippi, who acted in 
the transaction as agent for both complainant and respondent. 


5. The cabbage was inspected at shipping point on February 
9, 1951, and reported to grade U. S. Commercial. 


6. On February 10, 1951, complainant shipped in car NWX 
3219, from Edinburg, Texas, to respondent at Laurel, Mississippi, 
the kind, quality, grade, and size cabbage called for by the con- 
tract and in the manner agreed upon. 


7. Respondent accepted the cabbage upon arrival at destina- 
tion in compliance with the contract, but has paid complainant 
only $1,760 on the purchase price, leaving a balance due to com- 
plainant of $550. 
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8. An informal complaint was filed on October 30, 1951, which 
was within 9 months from the time the cause of action therein 
alleged accrued. 


CONCLUSIONS 


Respondent’s failure to file an answer to the complaint consti- 
tutes an admission of the facts alleged in the complaint and is a 
waiver of oral hearing, as provided in the rules of practice (7 
CFR, 47.8(c)). 

The report of investigation shows that respondent has at all 
times admitted his indebtedness to complainant and indicated a 
sincere desire to pay the same, but due to financial reverses re- 
spondent has never paid the full purchase price for the cabbage. 
It appears that complainant was unusually patient in his efforts 
to obtain a final settlement of the indebtedness and waited as long 
as possible before filing a claim under the act to protect its 
interests. 

It is concluded that respondent’s failure promptly to pay the 
full purchase price for the cabbage purchased and accepted by him 
from complainant is a violation of section 2 of the act and com- 
plainant should be awarded reparation in the amount of $550, 
with interest. The facts and circumstances should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $550, with interest thereon at 
the rate of 5 percent per annum from March 1, 1951, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 3152) 
PACA Doc. No. 5517. Decided May 6, 1952. 


Dismissal—Rejection of Commodity Not Without Reasonable Cause 
Where the evidence shows the watermelons tendered for delivery by com- 
plainant-seller did not meet the contract requirements and were rejected 
by respondent, held, the complaint should be dismissed. 
Inspection Certificate—Prima Facie Evidence 
While an official inspection certificate issued by the Secretary of Agriculture 
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constitutes prima facie evidence of the truth of the statements contained 
therein, an inspector’s findings are not conclusive and may be rebutted. 


Hoffman Banana Company, of Waco, Texas, complainant, pro se. Mr. R. L. 


Gilbert, of Morrill, Nebraska, for respondent. Mrs. Ilene M. Crigler, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C., 499a et seq.). 
Complainant seeks to recover a net amount of $489.18 as repara- 
tion, which is alleged to be the amount of damages sustained by 
complainant as a result of respondent’s refusal to accept a car- 
load of watermelons sold and tendered for delivery by complainant 
to respondent. 

A copy of the report of investigation prepared by the Regula- 
tory Division, Fruit and Vegetable Branch, was served by regis- 
tered mail upon complainant on March 31, 1951. A copy of the 
formal complaint and a copy of the report of investigation were 
served by registered mail upon respondent on the same day. Re- 
spondent filed an answer to the complaint denying liability to 
complainant upon the alleged grounds that the watermelons ten- 
dered by complainant failed to meet contract requirements and 
that respondent’s rejection of the shipment, therefore, was au- 
thorized. Respondent requested an oral hearing. 

The original claim was for an amount in excess of $500 but 
subsequent to respondent’s request for an oral hearing, the com- 
plaint was amended to reduce the amount claimed to less than 
$500 by deducting therefrom an amount allegedly representing 
the proceeds received by the railroad upon sale of the shipment 
after it was abandoned to the carrier. Inasmuch as the amended 
complaint is for less than $500, the case is handled in accordance 
with the shortened method of procedure provided by the act and 
regulations. As authorized by such procedure, complainant re- 
quested that its complaint and exhibits attached thereto, together 
with the amendment to the complaint, be considered as complain- 
ant’s opening statement. Respondent filed an answering state- 
ment, and complainant filed a statement in reply. Thereafter 
respondent was allowed to file a supplement to the answering 
statement, and complainant was allowed to file a supplement to 
the statement in reply. 
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FINDINGS OF FACT 


1. Complainant is an individual, * * *, trading as * 
Company, whose post office address is * * * , Texas. 


2. Respondent, * * *, is an individual whose post office ad- 
dress is * * * , Nebraska. At the time of the transaction involved 
herein respondent was licensed under the act. 


3. On or about August 8, 1950, in the course of interstate com- 
merce, the parties entered into an oral contract, through a long 
distance telephone conversation, for the sale by complainant to 
respondent of one carload of U. S. No. 1 Texas grown watermel- 
ons, 28 to 29 pounds average, and “cutting good,” at a price of 
$1.20 per hundred, f.o.b. * * * , Texas. 


4. The watermelons, which were the subject of the sale de- 
scribed in Finding 3 above, were loaded in car T&P 22486 on or 
about August 4, 1950 at * * *, Texas, and on the date of sale 
were diverted from * * * Missouri, to respondent at * * * Ne- 
braska. The melons arrived at destination on or about August 11, 
1950. Inspection upon arrival at destination revealed that the 
melons were to a large extent green and immature, that they 
were not free from whiteheart, and were not “good cutting.” The 
shipment was rejected by respondent and thereafter consigned 
to Pat’s Produce at * * *, Colorado, by complainant. On August 
17, Pat’s Produce rejected the shipment at Denver. 


5. The formal complaint was filed on March 14, 1951, which 
was within 9 months after the cause of action accrued. 


* * 


CONCLUSIONS 


The contention of the parties in this case are in direct conflict 
on two essential points. The primary questions for determination 
are (1) what were the contract requirements with respect to the 
quality of the melons contracted to be delivered by complainant, 
and (2) what was the quality and condition of the melons ten- 
dered to respondent. 


There is no dispute that on August 8, 1950, complainant called 
respondent by long distant telephone for the purpose of making 
the sale in question. Complainant admits that during the conver- 
sation respondent was told that the shipment was a good car of 
melons (complainant’s Ex. 15), and that to the best of complain- 
ant’s knowledge the cutting quality was good (complainant’s Ex. 
18), but complainant contends, as set forth in its complaint, that 
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no representations were made that the melons would grade U. S. 
No. 1, and that no warranty was made regarding the color of the 
melons. Complainant has submitted a copy of a telegram sent by 
it to respondent on the date of sale and alleges that the telegram 
is a confirmation of sale which correctly reflects the agreement 
between the parties. This telegram, dated August 8, 1950, reads 
as follows: 


“Confirming Diverting T&P 22486 weighs 26400 1.20 cwt. 
fob. shipping point routed UP” 


Respondent contends that in the telephone conversation of Au- 
gust 8, complainant represented the melons to be of U. S. No. 1 
grade, to weigh 28 to 29 pounds each, and “cutting good.” Re- 
spondent alleges that complainant agreed to wire the car number 
and weights of the melons and that the telegram from complain- 
ant was simply to identfy the shipment. Respondent alleges that 
its practice has been to wire manifests after sales made by tele- 
phone, but not to wire telephone conversations back. Respondent’s 
position seems to be that it saw no reason to take exception to 
complainant’s telegram of August 8, because it did not under- 


stand such telegram was intended to be a confirmation of the 
entire terms of sale. The contention that the telegram when sent 
was intended primarily to give respondent information relative 
to the manifest is supported in part, at least, by the following 
statement from complainant’s letter of October 12, 1950, ad- 
dressed to the Department, in which complainant states: 


“After some conversation with him * * *, he told us that he 
would take the car of watermelons and we told him that we 
would wire the car number and weights, which we did.” 


We therefore consider complainant’s telegram of August 8, 1950, 
to respondent as evidence of some of the terms of the oral con- 
tract in controversy, but not as embodying the entire contract. 


Further, with respect to the terms of the oral contract, respond- 
ent states that the telephone conversation of August 8, between 
the parties was heard by one of respondent’s employees, * * *, 
who was listening on an extension telephone. * * * affidavit 
reads, in part as follows: 


“* * * asked * * * if he could handle a car of watermelons. 
* * * asked what kind of watermelons he had, the weight, 
condition, and quality, and where they were, * * * stated 
that they were extra good melons, weighing 28 to 29 pounds, 
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were U. S. number ones, and cutting good. * * * stated that 
if they were good melons, send them, but not to send them 
unless they were good melons. * * * stated that he would 
not have called unless the melons were good. That he knew 
* * * used good melons and that he would wire car number 
and weight.” 


The record also contains the affidavit of * * * , wife of respond- 
ent, in which * * * states that she was in the office during the 
course of the telephone conversation between the parties and dur- 
ing the time * * * was listening on the extension line. * * * 
sworn statement is further to the effect that she heard respondent 
emphasize to complainant that the melons had to be good because 
that was all respondent could sell. According to the affidavit of 
* * * | he listened to the telephone conversation whena * * * 
of complainant company called respondent on August 11, 1950, 
about the latter’s rejection of the shipment. * * * affidavit is to 
the effect that the conversation lasted from 30 to 35 minutes, 
during which time respondent repeated that the melons were 
cutting green and had whitehearts. At no time during the con- 
versation did the * * * say anything about the watermelons not 
being represented to be number ones, or that they were not sold 
as number ones, but repeatedly insisted that they were number 
ones and sold as number ones and were number one, cutting good 
with good red color. All these affidavits support respondent’s al- 
legation and sworn statement that the contract was for U.S. No. 
1 watermelons, weighing 28 to 29 pounds average, and “cutting 
good.” We conclude that these were contract terms agreed upon 
by the parties. 


Respondent contends that upon arrival of the shipment at 
* * * Nebraska, he found the melons to be green and immature, 
not to meet the requirements of U. S. No. 1 melons, and to be 
unfit for human consumption. Respondent has submitted abun- 
dant evidence in support of these contentions. Such evidence in- 
cludes the affidavit of * * * , referred to above, reading, in part, 
as follows: 


“Your affiant further states that he was present on August 
11, when the car of watermelons... arrived at * * * Prod- 
uce House in * * * , Nebraska, that he opened the car and 
removed approximately eleven from the middle and east end 
of the car. * * * was present as well as * * *, U. P. Depot 
Agent, * * *, Grocer, * * * , Fruit Dealers, and* * *, 
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wife of * * *, that eleven melons were cut, of which seven 
were white in the middle, all the way through the middle. 
That none of the retailers who saw the melons had any use 
for them or were willing to buy any.” 


In an affidavit executed by * * * , Union Pacific Agent at* * *, 
Nebraska, it is stated “That * * * cut ten or twelve watermelons 
from the car, taken from the door and each end. That all water- 
melons cut open were found to have a hard whitishgreen center 
and except for one watermelon, none of them were fit to eat.” 
* * * affidavit is to like effect, that is, that most of the watermel- 
ons cut had white centers; and that none of the watermelons were 
red all the way through but were a whitish pink with white 
centers. From the record it appears that respondent attempted 
to get a Federal inspection of the shipment. In this connection he 
stated in a letter to the Department dated February 25, 1951, that 
he called the summer headquarters of the inspection service in 
the district at * * *, Nebraska, which was more than 300 miles 
away. He was informed that it would be impossible for them to 
send an inspector that distance because of the shortage of help 
and the press of other work. 


The record does not contain certificates or other reports of 
inspection made at shipping point or at * * * . In support of its 
contention that it delivered a “good car of melons” to respondent, 
complainant has submitted a certificate evidencing a Federal in- 
spection made of the melons at * * * , Colorado, on August 16, 
1950. Pertinent portions of the certificate read as follows: 


“Average 4% decay, Stem End Rot, mostly in advanced, 
some in early stages. Average 13% damaged by cinder scars 
affecting from 1/10 to 14 of surface. Average 6% damaged 
by 1 to 2 soft indented bruises with definite outline 2 to 4 
inches in diameter. Stock generally shows a light brown dis- 
colored breakdown around seed cavity, some of which have 
a sour fermenting odor... Fails to grade U.S. No. 1 account 
grade defects in excess of tolerance.” 


The record also contains a Western Weighing and Inspection 
Bureau certificate executed at * * * , Colorado, under date of 
August 17, 1950. In pertinent part, this certificate reads as 
follows: 


“Melons firm, approx. 75% of melons (green ground side) 
with flesh whitish to slight pink color, approx. 25% of melons 
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(yellowish ground side) flesh is pink to light red color. An 
occasional decayed melon noted. Understand this car was 
previously refused in * * * because cut greenish. * * * of 
Pats Prod. Co. states car was sent to them to handle & they 
refused to handle car because cut greenish . . . Car abandoned 
acct cut white. Sold as salvage by carrier.” 


With further respect to the condition of the watermelons at 
* * * | Colorado, there is in evidence an affidavit executed by 
* * * an employee of * * * Produce Company of * * *, 
Colorado, to whom the shipment was consigned by complainant 
after rejection by respondent. * * * states that upon his inspec- 
tion on or about August 16, 1950, he found the melons to be gen- 
erally immature, that some melons were showing a very early 
stage of ripeness and that almost all of the melons showed a mar- 
gin of brown ranging from 1/4 to 5/16ths of an inch around the 
seed pits. It was his opinion that the melons had been picked 
very green; that they would not ripen, and that the melons were 
inedible and unsalable. He recommended to his employer that it 
not have anything to do with the shipment in spite of the fact 
that there was a shortage of good salable melons in the market 
at that time: The record shows that subsequently the shipment 
was abandoned to the carrier, and that salvage proceeds of $75 


were realized therefrom. 


Respondent’s evidence includes the affidavit of * * *, an em- 
ployee of the * * * Market, * * * , Colorado, the buyer to whom 
the carrier sold the watermelons in controversy. * * * affidavit 
is to the effect that from his inspection of the melons sometime 
between August 17 and 20, 1950, and from his subsequent expe- 
rience in trying to sell them, he found that less than 25 percent 
of the carload of melons were salable at all, the remainder being 
too green to have any value. Of the 25 percent that were salable, 
there were very few good melons. In most instances the heart 
of the melon remained white and immature after the rest of the 
melon had turned red. It was his opinion that the melons had been 
picked very green. He further states that at that time the* * * 
market for watermelons was oversupplied with poor melons, but 
there was an acute shortage of good melons, and that his em- 
ployer did not realize the purchase price it paid for the shipment. 


Section 14(a) of the act (7 U.S.C. 499n(a)) provides that an 
official inspection certificate issued by the Secretary of Agricul- . 
ture shall be received by all officers in all proceedings under the 
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act as prima facie evidence of the truth of the statements con- 
tained therein. This does not mean, however, that an inspector’s 
findings are conclusive and may not be rebutted. Wesco Foods Co. 
v. Frank J. Crivella & Co., Inc., 7 A.D. 1075, 1079. Giving due 
consideration to all the evidence of record, we think that, insofar 
as any statements or omissions in the Federal inspection certifi- 
cate of August 16, 1950, may be construed as showing that the 
melons were or had been mature and free from whiteheart, the 
other evidence of record herein is sufficient to overcome such 
proof. In other words, we think the preponderance of the evi- 
dence shows that the melons were immature, that they were not 
free from whiteheart, and obviously were not “good cutting.” 
The U. S. Standards for No. 1 watermelons require that melons 
be mature and free from whiteheart, with a tolerance of not more 
than 10 percent by count for defects (16 F.R. 10331). We also 
think it quite evident that at no time would the melons have 
graded U. S. No. 1. As we have concluded above, these were con- 
tract requirements. 

It is unnecessary to discuss respondent’s further contentions 
that complainant breached implied warranties of merchantability 
and fitness of the melons for the purpose for which purchased. 
We conclude that the melons tendered by complainant did not 
meet express contract requirements. Under the f.o.b. terms of 
the contract, respondent was not compelled to accept the ship- 
ment. Accordingly, respondent’s rejection thereof was not without 
reasonable cause. The complaint should be dismissed. 


ORDER 
The complaint is dismissed. 
Copies hereof shall be served upon the parties. 


(No. 3153) 


ANDES FRUIT & PRODUCE CoRP., v. APOSTOLOS BANANA Co. PACA 
Doc. No. 5724. Decided May 7, 1952. 


Failure to Pay Purchase Price—Default 


Where it is alleged that complainant sold and delivered two carloads of 
bananas to respondent and that the shipments were accepted but only 
a part of the purchase price paid, and where respondent failed to file an 
answer to the complaint, held, respondent’s failure to file an answer 
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constitutes a waiver of oral hearing and an admission of the facts alleged 
in the complaint, and its failure to pay the balance of the purchase 
price is a violation of section 2 of the act for which reparation should 
be awarded complainant. 


Accord and Satisfaction—Burden of Plea 


Burden is upon respondent-purchaser to plead bar to complainant’s claim, if 
he wished to contend that his promise to pay the lesser amount was ac- 
cepted by complainant as an accord and satisfaction of the original debt. 


Mr. David Siskind, of New York, New York, for complainant. Mrs. Ilene M. 
Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Complainant seeks to recover a total sum of $1,532.40 which is 
alleged to represent the balance of the unpaid purchase price due 
complainant in connection with its sale and delivery of two car- 
loads of bananas to respondent. 


A copy of the report of investigation prepared by the Regula- 
tory Division, Fruit and Vegetable Branch, was served upon com- 
plainant by registered mail on March 14, 1952. A copy of the 
formal complaint and a copy of the report of investigation were 
served by registered mail upon respondent on the same date. At 
the time of service of the documents upon it, respondent was 
notified in writing that an answer to the formal complaint should 
be filed within 20 days thereafter, and that failure to answer 
would constitute a waiver of oral hearing and an admission of 
the allegations of the complaint. Notwithstanding such notice, 
respondent failed to file an answer. The issuance of an order is 
therefore authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Andes Fruit & Produce Corp., is a corpora- 
tion whose post office address is 19 Rector Street, New York 6, 
New York. 


2. Respondent, Apostolos Banana Co., is a corporation whose 
post office address is 230 East Front Street, Trenton, New Jersey. 
At the time of the transactions involved herein, respondent was 
licensed under the act. 
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3. On or about April 10, 1951, in the course of interstate com- 
merce, the parties entered into a contract for the sale by com- 
plainant to respondent of 365 stems of bananas, weighing 17,620 
pounds net, at an agreed purchase price of 644 cents per pound 
f.o.b. New York City acceptance final, for a total purchase price 
of $1,145.30. On or about the same date complainant shipped 
from loading point in the State of New York to respondent at 
Trenton, New Jersey, bananas of the kind, quantity, quality, and 
grade called for in the contract of sale, in car MDT 8096. Upon 
arrival of the shipment at destination, the bananas were accepted 
by respondent. 


4. On or about April 16, 1951, in the course of interstate com- 
merce, the parties entered into a contract for the sale by com- 
plainant to respondent of 305 stems of bananas, weighing 21,340 
pounds net, at an agreed purchase price of 614 cents per pound 
f.o.b. New York City acceptance final, for a total purchase price of 
$1,387.10. On or about the same date, complainant shipped from 
loading point in the State of New York to respondent at Trenton, 
New Jersey, bananas of the kind, quantity, quality, and grade called 
for in the contract of sale, in car MDT 6390. Upon arrival of the 
shipment at destination, the bananas were accepted by respondent. 


5. Respondent paid complainant $1,000 in connection with the 
two shipments of bananas described in Findings of Fact 3 and 4 
above. Although requested to do so, respondent has failed and 
refused to pay complainant the balance of the purchase price due. 


6. The formal complaint was filed on January 7, 1952, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 


Respondent’s failure to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided by the rules of practice (7 
CFR 47.8(c)). 

The record shows that the parties entered into contracts for 
the sale of two carloads of bananas by complainant to respondent. 
The shipments were received and accepted by respondent. There- 
after the parties entered into an agreement providing for settle- 
ment of respondent’s indebtedness to complainant by the payment 
to complainant of $753.20 to cover the two shipments, this amount 
to be in addition to a deposit of $1,000 previously given com- 
plainant by respondent. Respondent, however, stopped payment 
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on its check for $753.20 given complainant; and complainant is 
seeking to recover the entire original purchase price, less the 
$1,000 deposit. Had respondent wished to contend that his promise 
to pay the lesser amount was accepted by complainant as an ac- 
cord and satisfaction of the original debt, the burden is on re- 
spondent to plead such bar to complainant’s claim. Reilly v. 
Barret, 115 N.E. 453, 220 N.Y. 170. Respondent not only has 
failed to plead any matter in bar to complainant’s claim, but has 
failed to allege any defense to the claim. We conclude that com- 
plainant is entitled to the amount claimed. Respondent’s failure 
to pay promptly the balance of the purchase price due in connec- 
tion with the two shipments in question is a violation of section 
2 of the act for which reparation, in the amount of $1,532.40, 
with interest, should be awarded complainant. The facts should 
be published. 


ORDER 


Within 30 days from the date hereof respondent shall pay to 
complainant as reparation, $1,532.40, plus interest thereon at the 
rate of 5 percent per annum from May 1, 1951, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 3154) 


PACA Doc. No. 5648. Decided May 9, 1952. 


Dismissal of Complaint and Counterclaim— 
Settlement between Parties 


Where complainant and respondent notified the Department that their re- 
spective claims had been settled and that both the complaint and counter- 
claim should be dismissed, the complaint and counterclaim are, accord- 
ingly, dismissed. 


Zeidenstein Bros., of Pittsburgh, Pennsylvania, complainant, pro se. Messrs. 
Meighen, Knudson, Sturtz & Peterson, of Albert Lea, Minnesota, for 
respondent. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 
This is a reparation proceeding under the Perishable Agricul- 
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tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed September 20, 1951, complainant al- 
leged failure on respondent’s part to deliver in accordance with 
contract terms two cars of onions shipped to complainant in March 
1951, which were rejected by complainant upon arrival at destina- 
tion. Complainant requested reparation in the amount of $1,000. 
Respondent filed an answer and counterclaim on November 1, 
1951, denying that it failed to deliver onions in accordance with 
contract terms and alleging in its counterclaim that respondent 
suffered damages by reason of complainant’s rejection of the 
onions in the amount of $330.30. Respondent requested repara- 
tion in that amount. 

By letter dated April 25, 1952, respondent’s attorney stated 
that the controversy has been settled between the parties and 
authorized the dismissal of the counterclaim when similar au- 
thorization was received from complainant to dismiss the com- 
plaint against respondent. On May 5, 1952, complainant filed a 
petition for dismissal of the complaint based upon an amicable 
settlement between the parties. Accordingly, the complaint and 
counterclaim are hereby dismissed. 

Copies hereof shall be served upon the parties. 


(No. 3155) 


H. W. BUTLER & BROTHER v. S. D. MONASH PRODUCE COMPANY. 
PACA Doc. No. 5430. Decided May 14, 1952. 


Contract of Purchase and Sale—Failure to Pay 
Purchase Price—Evidence—Failure to Establish 
Alleged Consignment Transaction 


Where complainant alleged a sale of certain shipment of apples to respondent 
and brought an action for an unpaid balance of the purchase price and 
respondent denied it bought the apples and claimed the transaction was 
on a consignment basis, apples to be handled for complainant’s account, 
but the weight of the evidence, including invoices at definite prices and 
notations in complainant’s books made at time of the transactions, in- 
dicated a sale of the apples rather than a consignment, it is held, that 
the transaction constitutes a sale and that respondent’s failure to pay 
promptly the purchase price is a violation of section 2 of the act for 
which complainant is entitled to an award of reparation. 


Mailing of Letter—Presumption of Receipt by Addressee 


Where respondent, in denying the purchase of certain apples alleged to have 
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been sold to it by complainant, denied receiving invoices covering the 
shipments, but complainant submitted proof of the mailing of such in- 
voices properly addressed and with sufficient postage thereon, it is held, 
that such proof gives rise to a legal presumption that the material 
mailed was received by the addressee, and that such presumption is 
strengthened where the envelope bears a return address on the outside, 
as in this case, and there is evidence that the envelope was not returned. 


. Gilbert C. McKown, of Martinsburg, West Virginia, for complainant. 
Mr. Fred Stua, of Cleveland, Ohio, for respondent. Mr. Robert L. Kealy, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received March 9, 1950. Formal complaint 
was filed August 31, 1950. A copy of the formal complaint and 
a copy of the report of investigation prepared by the Fruit and 
Vegetable Branch were served on respondent by registered mail 
September 20, 1950. A copy of the report of investigation was 
served upon complainant on September 19, 1950. 


Complainant alleges that it sold to respondent two carloads 
of Williams Red apples; that each carload was shipped from com- 
plainant’s place of business in Winchester, Virginia, to respond- 
ent at Cleveland, Ohio; that the purchase price of the apples in 
car FDWX 20053, shipped July 19, 1949, was $3 per bushel f.o.b. ; 
that the purchase price of the apples in car FGEX 57362, shipped 
July 23, 1949, was $2 per bushel f.o.b.; that respondent has paid 
$330.53 of the purchase price on car FDWX 20053, leaving a 
balance due of $1,253.47 on that carload; and that respondent has 
failed to pay the purchase price of $1,056 for car FGEX 57362. 
For these unpaid sums complainant seeks an award of reparation 
in this proceeding. 

Respondent denies that it purchased the apples, but insists that 
both carloads were shipped to it to be handled on consignment 
for complainant’s account. Respondent asserts that it accepted 
and sold the two carloads of fruit on a consignment basis, and 
that it properly rendered an account sales for each carload and 
remitted a check in payment which was accepted by complainant. 

An oral hearing was held on May 3, 1951, at Cleveland, Ohio. 
Both parties were represented by counsel. Complainant introduced 
the depositions of Delmar Robinson, Robert Fierro, Esther Lup- 
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ton, and Harry William Butler, Jr., and the oral testimony of 
Harry William Butler, Sr. Marlin Wiegand, John Vota, and Sam 
David Monash testified for respondent. Briefs were filed by both 
parties. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Harry William 
Butler, Sr., Joseph Elliot Butler, Harry William Butler, Jr., and 
Marguerite Barr Butler, doing business as H. W. Butler & Brother, 
whose post office address is Winchester, Virginia. 


2. Respondent is an individual, Sam David Monash, doing 
business as S. D. Monash Produce Company, whose post office 
address is Unit 3, Northern Ohio Food Terminal, Cleveland, Ohio. 
At the time of the transaction involved in this proceeding, re- 
spondent was licensed under the act. 

3. On or about July 15, 1949, in the course of interstate com- 
merce and by long distance telephone, complainant contracted to 
sell and respondent contracted to buy three truckloads of Wil- 
liams Red apples, 500 bushels per truckload, apples to be 21, 
inches and up, U.S. No. 1, at $3.50 per bushel delivered, first 
shipment to be made July 18, 1949. 


4. On or about July 16, 1949, complainant and respondent 
orally agreed to amend the contract of purchase and sale so that 
the first truckload would be shipped July 19 rather than July 
18, and would contain 325 instead of 500 bushels of apples. 


5. On or about July 19, 1949, complainant and respondent 
further orally amended the contract of purchase and sale so that 
the delivered price of the truckload of apples received that day 
by respondent would be $3, rather than $3.50, per bushel. The 
adjusted price of $3 per bushel was paid by respondent. It was 
further agreed by the parties that two carloads of apples would 
be substituted for the two truckloads still to be delivered, and 
that the price per bushel would be $2.50 f.o.b., instead of $3.50 
delivered. 

6. On or about July 19, 1949, complainant shipped from Win- 
chester, Virginia, to respondent at Cleveland, Ohio, car FDWX 
20053, containing 528 bushels of Willams Red apples, 214 inches 
up, U.S. No. 1. 

7. On or about July 23, 1949, complainant and respondent 
further orally amended the contract of purchase and sale so that 
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the carload purchased but still to be delivered was to contain 466 
bushels of Williams Red apples, 214 inches up, U. S. No. 1, and 
62 bushels of Williams Red apples, 2 inches up, U. 8S. No. 1, and 
that the price for the carload was to be $2, instead of $2.50, per 
bushel, f.o.b. Winchester, Virginia. 


8. On or about July 23, 1949, complainant shipped from Win- 
chester, Virginia, to respondent at Cleveland, Ohio, car FGEX 
57362, containing the apples described in Finding 7. 


9. Respondent accepted the two carloads of apples shipped in 
compliance with the contract and paid complainant $330.53 of 
the purchase price on car FDWX 20053, leaving a balance due of 
$989.47 on that car. Respondent has failed to pay complainant 
$1,056, the purchase price of the apples shipped in car FGEX 
57362. 


10. The informal complaint was filed March 9, 1950, which 
was within 9 months after accrual of the cause of action alleged 
therein. 


CONCLUSIONS 


The first question for consideration is whether the shipments 
of apples in cars FDWX 20053 and FGEX 57362 were sold or 
consigned to respondent. Although complainant and respondent 
agree that the contractural agreements pursuant to which the 
apples were shipped were made orally by telephone from time to 
time, the testimony of their respective witnesses is diametrically 
opposed as to whether this was a sale or a consignment. Accord- 
ing to complainant’s version, three truckloads of apples were 
purchased by respondent’s agent, John Vota, on July 15, 1949, 
and cars FDWX 20053 and FGEX 57362 were substituted by a 
subsequent agreement for two of the truckloads. According to 
respondent’s version, John Vota purchased only one truckload of 
apples on July 15, 1949, and in subsequent telephone conversa- 
tions agreed to accept cars FDWX 20053 and FGEX 57362 on a 
consignment basis. 

Despite the conflicting testimony concerning the tenor of the 
July 15 telephone conversation between Harry William Butler, 
Sr., and respondent’s John Vota, and of subsequent conversations, 
the weight of the evidence adduced shows that the two truck- 
loads of apples were sold and not consigned to respondent. Harry 
William Butler, Sr., testified that immediately after his telephone 
conversation of July 15 with John Vota, he made the following 
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entry in his order book, which was kept beside the telephone, 
the relevant pages of which were placed in evidence: 


JULY 15 SOLD TO S D MONASH CLEVELAND 3 TRUCK- 
LOADS WILLIAMS RED 2%” UP US1, @ 350 DEL 
WANTS FIRST LOAD MONDAY NIGHT. 


To rebut this clear statement of the nature of the transaction, 
respondent offered only John Vota’s uncorroborated statement 
concerning what was said during the conversation, and his state- 
ment that he would never buy three truckloads of apples. Re- 
spondent admits that as a result of this conversation of July 15, 
respondent purchased one truckload of apples from complainant 
and paid an adjusted price of $3 per bushel delivered for it. 
Respondent stresses, however, that the order book entry speaks 
of truckloads, not carloads, and that the price mentioned therein 
is not the price now claimed by complainant. But according to 
the testimony of John Vota, it was at respondent’s request that 
rail and not truck service was used for the last two shipments. 
It is also a fact admitted by respondent that the price paid for the 
truckload delivered July 19 is not the price mentioned in the entry. 


Complainant mtroduced evidence to show that it is complain- 
ant’s business practice to invoice the buyers of fruit on the day 
the shipment is made, or the day after. This practice was fol- 
lowed with respect to the truckload of apples which was delivered 
on July 19, and respondent admits having received this invoice, 
either from the truck driver or by mail. Respondent denies, how- 
ever, having received invoices covering the apples which were 
shipped in cars FWDX 20053 and FGEX 57362. Complainant’s 
secretary and bookkeeper testified by deposition that she prepared 
and mailed at the local post office invoices on each of said car- 
loads of apples on the dates of shipment. H. W. Butler, Sr., testi- 
fied that the envelopes used in his business had a return address 
printed in the upper left hand corner and the government mailing 
stamp was printed in the upper right hand corner. Proof of the 
mailing of a letter or communication, properly addressed and with 
sufficient postage thereon, gives rise to a legal presumption that 
the same was received by the addressee. This rule is now univer- 
sally recognized. Am. Jur., Vol. 20, p. 196. This presumption of 
the receipt of a letter which was mailed is strengthened where 
the envelope bears a notice requesting the return of the letter to 
the sender if not delivered within a certain time and it appears 
that the letter was never returned. There is no evidence that the 
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two invoices, which were mailed on different dates, were ever 
returned to complainant. Although two witnesses testified that 
respondent never received the invoices which were duly mailed, 
one on July 19th and the other on July 28rd, it is highly improb- 
able that twice within less than a week, a stamped, properly ad- 
dressed envelope, with a return address printed in the upper 
left hand corner, was lost in the mail. Accordingly, it is con- 
cluded that respondent in fact received the invoices issued and 
mailed by complainant on the shipments contained in cars FWDX 
20053 and FGEX 57362. 

Complainant introduced in evidence carbon copies of these in- 
voices. On the invoice for car FWDX 20053, dated July 19, 1949, 
below a list of the apples shipped, there appears the following: 

528 baskets of apples at $3.00 per bus $1584.00 

At the same place on the invoice for car FGEX 57362, dated 
July 23, 1949, the following appears: 

528 bushels fresh fruit @ $2.00 f.o.b............. $1056.00 

It is evident that these exerpts from the invoices denote sales 
at a definite price, and not consignments. The evidence shows 
that complainant used the same form of document to notify con- 
signees of the shipment of fruit on consignment, but such docu- 
ments placed in evidence, including one introduced by the re- 
spondents, make no mention of price. 

The conclusion that cars FDWX 20053 and FGEX 57362 were 
sold, and not consigned, is further strengthened by the following 
telegram sent by complainant to respondent on July 23, 1949, 
following shipment of the second car of apples: 


SHIPPED TODAY FGE 57362 466 WILLIAMS QUARTERS 
UP 62 TWO INCH MAIL ME CHECK MONDAY MORN- 
ING FOR TRUCKLOAD SO I CAN SETTLE WITH GROW- 
ERS WILL ADJUST THESE TWO CARLOADS AS YOU 
SUGGESTED 


According to complainant, the last sentence of this telegram re- 
fers to adjustment of the purchase price on cars FDWX 20053 
and FGEX 57362. Respondent, on the other hand, was unable to 
harmonize this sentence with his contention that the apples were 
consigned; nor did he offer any evidence that he objected to the 
sentence, or asked complainant for an explanation of its meaning. 

The second question for consideration is what purchase prices 
for the shipments of apples in cars FDWX 20053 and FGEX 
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57362 were finally agreed upon by the parties. They are in agree- 
ment that a purchase price of $3 per bushel delivered was sub- 
stituted for the original purchase price of $3.50 per bushel de- 
livered in the case of the truckload of apples delivered July 19, 
and which is not here in controversy. In its complaint, complain- 
ant asks for $3 per bushel f.o.b. for car FDWX 20053 and $2 per 
bushel f.o.b. for car FGEX 57362. Since the invoice on car FGEX 
57362 shows “$2.00 per bushel f.o.b.”, it is concluded that this 
price represents the agreement of the parties. However, in the 
case of car FDWX 20053, H. W. Butler, Sr., testified that com- 
plainant’s secretary and bookkeeper erred in stating the price on 
the invoice for that carload as “$3.00 per bus.” The correct price 
for that carload, according to Mr. Butler, was $2.50 per bushel 
f.o.b. It is concluded that this price represented the agreement 
of the parties as to car FDWX 20053. The parties are in agree- 
ment that respondent has paid $330.53 of the purchase price on 
this carload. 

Respondent’s failure to pay the balance of the purchase price 
for the apples in car FDWX 20053 and the entire purchase price 
for the apples in car FGEX 57362 is in violation of section 2 of 
the act. Reparation should be awarded complainant in the amount 
of $2,045.47, with interest, and the facts should be published. 


ORDER 
Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $2,045.47, with interest thereon 
at the rate of 5 percent per annum from August 1, 1949, until paid. 
The facts and circumstances as set forth herein shall be pub- 


lished. 
Copies hereof shall be served upon the parties. 


(No. 3156) 


SIMON SIEGEL Co. v. RITTER-LOWN Co. PACA Doc. No. 4949. 
Decided May 14, 1952. 


Request for Extension of Time for Payment of Reparation, Granted 


Respondent’s request, with approval of complainant, that date for payment 
of reparation in prior order be extended 30 days, granted. 


Ritter-Lown Company, of Los Angeles, California, respondent, pro se. 
Decision by Thomas J. Flavin, Judicial Officer 
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ORDER FIXING TIME FOR PAYMENT OF REPARATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
by order dated February 20, 1952, reparation was awarded com- 
plainant against respondent. In an order dated March 25, 1952, 
respondent’s petition for reconsideration of the first order was 
dismissed and the reparation was made payable 30 days there- 
after. Respondent, with the approval of complainant, then re- 
quested that the date for payment of reparation be extended 30 
days because it was endeavoring to settle the award. To grant 
that request and preserve all rights of appeal, an order was is- 
sued April 23, 1952, staying the order of March 25, 1952. The 
final step under this procedure is the issuance of this order, fixing 
the time for payment. 

The reparation awarded in the order of February 20, 1952, shall 
be paid within 30 days from the date of this order. 


This order shall be published. 
Copies hereof shall be served upon the parties. 


(No. 3157) 


KENYON BAILEY v. JOE B. DAvis. PACA Doc. No. 5706. Decided 
May 21, 1952. 


Failure to Pay Balance of Purchase Price—Default 


Where complainant alleged the sale and delivery to respondent of three lots 
of potatoes and the latter accepted the produce, but failed to pay for 
same, and where respondent failed to file an answer, held, respondent’s 
failure to answer constitutes an admission of the facts alleged in the 
complaint and a waiver of oral hearing, and his failure to pay the 
balance of the purchase price is a violation of the act for which repara- 
tion should be awarded complainant. 


Messrs. Stanley P. Meyerson & John S. Nicholson, of Atlanta, Georgia, for 
complainant. Mr. Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). . 
Complainant filed a formal complaint on October 30, 1951, for 
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the recovery of the agreed purchase prices of quantities of pota- 
toes sold and delivered to respondent during June and July 1951. 

An investigation was made by the Regulatory Division, Fruit 
and Vegetable Branch. A copy of the report of investigation was 
served upon complainant on February 9, 1952. On the same day, 
a copy of the report of investigation and a copy of the formal 
complaint were served upon respondent. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer should be filed within 20 days 
after service and that, in accordance with section 47.8(c) of the 
rules of practice, failure to file an answer would constitute a 
waiver of oral hearing and an admission of the facts alleged in 
the complaint. Respondent has not filed an answer. The issuance 
of an order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Kenyon Bailey, is an individual whose ad- 
dress is Elizabeth City, North Carolina. 


2. Responderit, Joe B. Davis, is an individual whose business 
address is 1050 Murphy Avenue, S.W., Atlanta, Georgia. At the 
time of the transaction involved herein respondent was licensed 
under the act. 


3. On June 30, 1951, in the course of interstate commerce, 
complainant sold to respondent 275 bags of U.S. No. 1, Size A, 
potatoes at $1.90 per bag f.o.b., or a total of $522.50. 


4. On July 6, 1951, in the course of.interstate commerce, com- 
plainant sold to respondent 400 bags of U.S. No. 1, Size A, pota- 
toes at $2.10 per bag f.o.b., or a total price of $840. 


5. On July 10, 1951, in the course of interstate commerce, 
complainant sold to respondent 265 bags of Cobbler potatoes at 
$2.10 per bag f.o.b., or a total of $556.50 and 135 bags of Sebago 
potatoes at $2.45 per bag f.o.b., or a total of $330.75. On this 
same day, complainant advanced $10 to Larry Broughton, one of 
respondent’s employees, at respondent’s request. 

6. The three lots of potatoes were delivered to respondent at 
Elizabeth City and were shipped by truck to Atlanta. 

7. The total amount due complainant from respondent in con- 
nection with the three purchases is $2,259.75, less a payment of 
$500, or $1,759.75, 
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8. The formal complaint was filed October 30, 1951, which was 
within nine months after the causes of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided in the rules of practice (7 
CFR 47.8(c)). 


The facts thus admitted are that in June and July 1951 com- 
plainant sold and delivered to respondent 1,075 bags of potatoes ; 
that the potatoes were shipped by respondent in interstate com- 
merce; and that respondent failed to pay promptly to complainant 
the agreed purchase prices totaling $2,249.75, and the advance of 
$10 made for the account of respondent. By letter dated March 
15, 1952, the attorneys representing complainant advised the De- 
partment that respondent promised to pay the amount due in 
installments of $500 a month and that the first payment was 
received on February 28, 1952. The Department was notified by 
the same attorneys on May 9, 1952, that no further payments had 
een received. 


Respondent’s failure to make full payment promptly to com- 
plainant is in violation of section 2 of the act. Complainant should 
be awarded reparation in the amount of $1,759.75, with interest, 
and the facts should be published. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,759.75, with interest thereon 
at the rate of 5 percent per annum from August 1, 1951, until paid. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 
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(No. 3158) 


ROBERSON ORCHARDS v. CHESTER FRANZELL & COMPANY. PACA 
Doc. No. 5521. Decided May 21, 1952. 


Failure to Pay Balance of Purchase Price—Failure to Prove 

Express Warranty—Abnormal Transportation Service and 

Conditions—Failure to Prove Net Proceeds Accepted in 
Full Settlement 


Where complainant sought to recover balance of the purchase price of 
peaches sold to respondent on an f.o.b. basis, and the latter alleged that 
the peaches had Brown Rot on arrival, a breach of complainant’s express 
warranty against such rot, and that complainant accepted the resale net 
proceeds in full settlement of all claims, held, that respondent failed 
to prove either of the two defenses and that, since the suitable shipping 
condition rule was inapplicable because the peaches were damaged by 
rough handling in transit, reparation should be awarded complainant 
for the balance of the purchase price. 


Roberson Orchards, of Nashville, Arkansas, complainant, pro se. Mr. J. Lee 
Miller, of Messrs. Miller & Miller, of Pittsburgh, Pennsylvania, for res- 
pondent. Mr. James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
It is alleged that respondent has failed to pay in full the agreed 
purchase price of a carload of peaches purchased from complain- 
ant on or about July 15, 1949. The Department received an infor- 
mal complaint on February 23, 1950. Formal complaint was filed 
February 2, 1951. Copies of the formal complaint and the Depart- 
ment’s report of investigation were served upon respondent by 
registered mail on March 15, 1951. Like service was made of a 
copy of the investigation report upon complainant on March 20, 
1951. Respondent filed an answer on April 26, 1951, praying for 
dismissal of the complaint on the grounds that “(1) shipment 
[was made] to Iron City Produce Company (2) Peaches were 
not responsive to specifications of contracts (3) Complainant ac- 
cepted account of sales and remittances in full settlement from 
the Iron City Produce Company.” 

An oral hearing was held on November 7, 1951, at Pittsburgh, 
Pennsylvania. Complainant was not represented at the hearing. 
At Complainant’s request the Presiding Officer offered and re- 
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ceived in evidence a deposition. Respondent was represented by 
counsel. Three witnesses appeared and testified for respondent. 
Complainant filed a brief. Respondent filed suggested findings of 
fact, conclusions, an order, and also a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, John J. Roberson, doing busi- 
ness as Roberson Orchards, whose address is Nashville, Arkansas. 


2. Respondent is an individual, Chester Franzell, doing busi- 
ness as Chester Franzell & Company, whose business address is 
Pennsylvania Building, Nineteenth Street, Pittsburgh, Pennsyl- 
vania. Respondent was licensed under the act at the time of the 
transaction involved herein. 


3. On or about July 15, 1949, complainant’s sales manager, 
J. W. C. Bell, contracted to sell to Chester Franzell one carload 
of Elberta peaches contained in car ART 27311 as “average ap- 
proximately 85% U.S. No. 1 quality, 134 inches minimum.” The 
load consisted of 285 bushels, 2 inches and larger, and 111 bushels, 
134 inches and larger, for which the agreed prices were $4.50 


and $3 per bushel, respectively, making a total of $1,615.50 f.o.b. 
Nashville, Arkansas. Franzell requested that the carload be ship- 
ped to Iron City Produce Company of Pittsburgh, Pennsylvania, 
and that a draft for the purchase price drawn on the latter com- 
pany and delivery order be forwarded to the William Penn Bank 
of Commerce, Pittsburgh, Pennsylvania. Complainant’s salesman- 
ager made no express warranty that the peaches would be free 
from Brown Rot on arrival. 


4. A Federal inspection was made of the peaches in car ART 
27311 at shipping point on July 14, 1949, and the peaches were 
certified as averaging approximately 85% U.S. No. 1 quality, 134, 
inches minimum with undersize within tolerance in 2 inch and 
134, inch lots and with less than 1 percent decay. On or about 
July 15, 1949, the peaches were shipped in car ART 27311, con- 
signed to complainant “Advise Iron City Produce Co.”. A draft 
for the purchase price of $1,615.50 was forwarded to respondent 
through the William Penn Bank of Commerce at Pittsburgh, to- 
gether with a delivery order and complainant’s invoice. 

5. Car ART 27311 arrived at destination in Pittsburgh at 


5:05 a.m. on Monday, July 18, 1949, and at 7:55 a.m. the same 
day, notice of arrival was given to the consignee. Pursuant to 
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respondent’s telephonic request for release of the car prior to 
payment of the draft, complainant ordered the carrier to release 
the car to Iron City Produce Company at 10:00 a.m. July 18. 
This was done. At 2:30 p.m. on July 18, Iron City Produce Com- 
pany filed a claim with the carrier for $250 covering loss and 
damage due to the load having “badly shifted—causing heavy 
bruising.” 

6. At the request of Iron City Produce Company Federal in- 
spection of the carload of peaches was made during the process 
of unloading. The inspection began at 8:35 p.m. on July 18, 1949, 
and final inspection was made at 10:45 p.m. on July 19. The 
certificate states in part: 

“Condition of load and containers: Through end to end off- 
set load; 6 rows; 3 layers. Load shifted from one bunker wall 
from 1 to 4 feet in floor layer to 5 feet top layer. Most top 
layer baskets have lids overlapping.” 

“Condition: Each lot: Mostly hard to firm, some firm ripe. 
Ground color mostly light green, some turning yellow. Dam- 
age by bruising ranges from 2 to 8% in most samples, in 
some none, averaging 3% including 2% serious damage, af- 
fecting firm ripe peaches throughout pack. Decay ranges from 
2 to 4% in most samples, many none, averaging 1% in 2 
inch lot and 2” in 134 inch lot. Decay in each lot is Brown 
Rot in all stages.” 

“Remarks: In separate stacks 92 baskets racked or broken 
with contents disarranged.” 


7. At 7:05 a.m. on July 21, 1949, a second Federal inspection 
was made of 300 baskets of the peaches. Brown Rot in all stages 
was found to range from 2 to 16 percent, averaging approximately 
9 percent. At 3:43 p.m. on July 21, 1949, respondent sent the 
following wire to complainant: 

“MUST ASK YOU FOR PROTECTION FOR IRON CITY 
PRODUCE COMPANY AS AFTER TAKING OUT OF 
ICED CAR FOR SALE ON TERMINAL BROWN ROT 
SPREAD RAPIDLY FRUIT VERY PALE AND YET BE- 
FORE COLORING BROWN ROT SHOWED ON FRUIT 
AND HAD TO SELL AT SUBSTANTIAL DISCOUNT HAD 
GOVERNMENT INSPECTION AMERICAN 27311.” 


8. On July 30, 1949, respondent mailed to complainant a check 
for $321.80, representing net proceeds realized from resale of the 





ROBERSON ORCHARD v. CHESTER FRANZELL & CO. 485 
Cite as 11 A.D. 482 


peaches, together with an account sales prepared by Iron City 
Produce Company. This amount was $1,293.70 less than the con- 
tract price of $1,615.50. 


9. The informal complaint was filed February 23, 1950, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 


The contract involved in this proceeding was entered into over 
the telephone between J. W. C. Bell, acting for complainant, and 
Chester Franzell. At the oral hearing, respondent’s counsel said 
there was a question whether Chester Franzell & Company or 
Iron City Produce Company was the proper respondent. The Pre- 
siding Officer then asked Franzell what part he played in the 
transaction. He replied, “I did purchase the peaches but it was 
a joint account with me and the Iron City.” Respondent contends 
in his brief that even though he was handling the peaches joint 
account, “the agreement of the complainant to ship the carload 
to the Iron City Produce Company actually made the Iron City 
Produce Company the proper respondent in the action.” There 
is no merit to this contention. It is immaterial which joint account 
member was to receive the peaches or was to pay for them. It is 
also immaterial whether complainant was informed or knew that 
the purchase by respondent was for the joint account, the evi- 
dence on this point not being clear. The fact is that respondent 
was a member of the joint account and had a joint proprietary 
interest in the peaches purchased. By reason of such interest in 
the peaches Chester Franzell & Company was a proper party 
respondent. 

Respondent contends that at the time he purchased the fruit 
he received a guarantee from Bell that the peaches would be free 
of Brown Rot on arrival. Chester Franzell testified that he tele- 
phoned Bell on the morning of July 15, 1949; and in the conversa- 
tion asked for a guarantee against Brown Rot on arrival; that 
Bell replied he would have to contact Roberson since he (Bell) 
was without authority to furnish a guarantee, and Franzell should 
call in the evening; and that in the evening telephone conversa- 
tion Bell stated he had discussed the matter with Roberson who 
was agreeable to giving a guarantee against Brown Rot on arrival. 

Bell testified by deposition that the agreement called for noth- 
ing more than shipment of a carload of peaches grading 85 per- 
cent U.S. No. 1, and that he gave no guarantee that the peaches 
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would be free from Brown Rot. On cross examination, Bell testi- 
fied that he did not recall whether he had two conversations with 
Franzell. In answer to a question whether Brown Rot was men- 
tioned at the time of purchase, he replied, “I told Mr. Franzell 
that we had loaded several cars and had no complaints from Brown 
Rot.” John J. Roberson stated, in affidavit form, that he was 
present during the entire course of Bell’s telephone conversation 
with Franzell and he knows “Bell did not guarantee the purchaser 
that the peaches would not contain any damage or dry rot and 
that he made no statement of any nature regarding the condition 
of said peaches other than the inspection certificate.” 

Since respondent alleged the existence of a warranty against 
Brown Rot on arrival, he had the burden of proving that fact by 
a preponderance of the evidence. Complainant’s witnesses have 
denied that such warranty was given to respondent. While Bell 
told respondent no complaints as to Brown Rot had been made 
by other customers, such statement does not constitute a warranty. 
It is concluded that respondent has not sustained the burden of 
proving the alleged warranty. 

Although respondent failed to prove the existence of an express 
warranty against Brown Rot on arrival, complainant did war- 
rant, by reason of the f.o.b. basis of sale, that the peaches were 
in suitable shipping condition (7 CFR 46.24(i)). The term “suit- 
able shipping condition” with respect to direct shipments means 
that the commodity, at the time of billing, is in a condition which, 
if the shipment is handled under normal transportation service 
and conditions, will assure delivery without abnormal deteriora- 
tion at the destination specified in the contract of sale (7 CFR 
46.24(j)). It is apparent from the inspection certificate of July 
18, 1949, at destination, that the shipment was not accorded nor- 
mal transportation service. This is conceded by respondent. In a 
letter to complainant dated July 30, 1949, respondent refers to 
a substantial claim filed against the carrier because of the rough 
handling of the car in transit which resulted in severe bruising 
of the peaches. In a subsequent letter to complainant dated Oc- 
tober 6, 1949; respondent speaks of the serious shift in the load, 
as reflected by the Federal inspection certificate. It is possible 
that the Brown Rot was able to develop only because of breaks 
in the skin of the fruit which resulted from the rough handling 
of the car in transit. Since the carload of peaches did not receive 
normal transportation service, the warranty of suitable shipping 
condition is not available to respondent as a defense. 
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Irrespective of the serious shift in the load, we are not con- 
vinced that the deterioration reported at destination, namely, de- 
cay averaging 1 percent in the 2 inch lot and 2 percent in the 
134 inch lot, was abnormal. According to the applicable United 
States Standards for peaches (7 CFR 51.312), grade “U.S. No. 1” 
permits not more than 1 percent decay at shipping point, and not 
more than an additional 2 percent soft, over-ripe, or decay occur- 
ring in transit or at destination. The average percentage affected 
by decay on arrival of the shipment at Pittsburgh was not evi- 
dence of a want of suitable shipping condition. A similar conclu- 
sion was reached in Anonymous, 3 A.D. 677,682, where decay in 
peaches at destination was found to average 3 percent, the decay 
being Brown Rot in various stages. 

There is no merit to respondent’s contention that complainant 
accepted the check for net proceeds of $321.80 in full settlement 
of the matter. On July 27, 1949, complainant wrote to respondent 
requesting payment of the carload of peaches. On July 30, 1949, 
respondent remitted the net proceeds. No mention is made in the 
covering letter that the check for $321.80 was being offered in full 
settlement. Nor did respondent offer any evidence to show that 
the check itself may have contained a statement with reference 
to its being offered in full payment. That the check was not ac- 
cepted by complainant in full settlement is evidenced by his letter 
to respondent dated September 17, 1949, wherein it is expressly 
stated that a balance of $1,293.70 remained due on the car of 
peaches, and the suggestion is made that upon receipt of the let- 
ter respondent should forward his check for the balance due. The 
record also shows that on October 18, and December 12, 1949, 
and January 23, 1950, complainant sent letters to respondent 
demanding payment of the $1,293.70 balance. The record con- 
vincingly establishes that at no time did complainant accept the 
check for the net proceeds in full settlement of respondent’s 
obligation. 

It is concluded that respondent’s failure to make full payment 
promptly for the carload of peaches is in violation of section 2 of 
the act. Complainant should be awarded reparation in the amount 
of $1,293.70, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, $1,293.70, with interest thereon 
at the rate of 5 percent per annum from August 1, 1949, until paid. 
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The facts and circumstances as set forth herein shall be pub- 


lished. 
Copies hereof shall be served upon the parties. 


(No. 3159) 


PACA Doc. No. 5574. Decided May 21, 1952. 


Dismissal of Complaint at Request of Complainant 
Where complainant’s agent notified the Department by letter that complain- 
ant was dropping the case and would not appear at the hearing scheduled, 
the complaint is dismissed. 
George W. Haxton & Son, Inc. of Oakfield, New York, complainant, pro se. 
Messrs. David, Fainman & Abrahams, of Chicago, Illinois, for respond- 
ent. Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Complaint was filed on June 7, 1951, alleging that on or about 
September 18, 1950, complainant contracted to sell respondent 
1,000 30-pound tins of frozen whole strawberries, U.S. Grade “B” 
or choice, at $.27 per pound f.o.b. * * * , Michigan. Complainant 
alleges, further, that on or about September 28, 1950, respondent 
notified complainant that it was cancelling the contract and, ac- 
cordingly, complainant was compelled to’sell the strawberries else- 
where at an alleged loss of $2,160. 

On July 5, 1951, copies of the complaint and of the report of 
investigation prepared by the Regulatory Division of the Fruit 
and Vegetable Branch were served upon respondent by registered 
mail. Complainant was also served with a copy of the report of 
investigation on July 5, 1951. 

Respondent’s answer was filed on July 25, 1951, in which it 
alleged that on September 21, 1950, in an attempted performance 
of the contract, complainant tendered a delivery order upon a 
cold storage warehose for “Frozen Sliced Strawberries, U.S. 
Grade B or Choice.” This tender was rejected because the mer- 
chandise offered did not comply with the contract specifications. 
Respondent alleges further that on September 26, 1950, a second 
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tender was made, this time of “Frozen Whole Strawberries, U.S. 
Grade B for manufacturing.” This tender also was rejected as 
not being in accordance with contract specifications. It was after 
the second defective tender that respondent cancelled the contract. 
Respondent contends that its rejection was for reasonable cause 
and justified in the circumstances. 

An oral hearing was held at * * *, Illinois, on February 18, 
1952. Before completion of complainant’s case, leave was granted 
by the presiding officer, with the consent of counsel for respond- 
ent, to continue the hearing to March 24, 1952, in order to give 
complainant an opportunity to present additional evidence in sup- 
port of its claim. On March 21, 1952, the presiding officer was 
advised by a letter from complainant’s agent, * * * , that com- 
plainant was dropping the case against respondent and would not 
appear at the hearing scheduled for March 24. Accordingly, the 
complaint is dismissed. 


Copies hereof shall be served upon the parties. 


(No. 3160) 


MURLAS BROTHERS COMPANY v. JACK KERZNER. PACA Doc. No. 
5730. Decided May 23, 1952. 


Failure to Pay Balance of Purchase Price—Default 


Where it is alleged that complainant sold and delivered a number of carloads 
of potatoes and onions to respondent, and that the produce met contract 
requirements and was received and accepted by respondent, but that the 
latter has failed to pay the balance of the purchase price, and where 
respondent failed to file an answer to the complaint, held, respondent’s 
failure to answer constitutes an admission of the facts alleged in the 
complaint and a waiver of oral hearing, and his failure to pay the bal- 
ance of the purchase price is a violation of the act for which reparation, 
with interest, should be awarded complainant. 


Messrs. Foley & Foley, of Chicago, Illinos, for complainant. Mrs. Ilene M. 
Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C., 499a et seq.). . 
Informal complaint was filed February 28, 1951. In a formal com- 
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plaint filed on January 16, 1952, complainant seeks reparation in 
the amount of $11,114.60, which is alleged to be the unpaid sum 
due complainant in connection with designated shipments of pota- 
toes and onions sold and delivered to respondent. 

A copy of the report of investigation prepared by the Regula- 
tory Division, Fruit and Vegetable Branch, was served by regis- 
tered mail upon complainant on March 21, 1952. A copy of the 
formal complaint and a copy of the report of investigation were 
served by registered mail upon respondent on the same date. At 
the time of service of the documents on him, respondent was noti- 
fied in writing that an answer to the formal complaint should be 
filed by him within 20 days thereafter, and that failure to file an 
answer would constitute an admission of the allegations of the 
complaint and a waiver of oral hearing. Notwithstanding such 
notice, respondent failed to file an answer. The issuance of an 
order is therefore authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Murlas Brothers Company, is a corporation 
address is 110 North Franklin Street, Chicago, 


whose post office 
Illinois. 

2. Respondent is a partnership composed of Jack Kerzner, 
Morris Kerzner, and Samuel Kerzner, trading under the name of 
Jack Kerzner, whose post office address is 28 East Oregon, Phila- 
delphia, Pennsylvania. At the time of the transactions involved 
herein, respondent was licensed under the act. 


3. Between the dates August 31 and November 30, 1950, in 
the course of interstate commerce, the parties entered into con- 
tracts involving the sale, at specified prices, of various quantities 
of potatoes and onions by complainant to respondent, all as indi- 
cated in more detail in the following subparagraphs: 

(a) Sale of September 20, 1950, car No. PFE-6211, shipped 
from Baldwin, Idaho, to respondent at Philadelphia, Pennsylvania, 
360 sacks U. S. No. 1, Size A, Idaho Russet potatoes, at a net 
invoice price of $803.71, f.0.b. Chicago, Illinois. 

(b) Sale of September 22, 1950, car No. PFE-4348, shipped 
from Nampa, Idaho, to respondent at Philadelphia, Pennsylvania, 
720 sacks (50 pounds each) U.S. No. 1 Max Pack Russet potatoes 
at a net invoice price of $864, f.0.b. Nampa, Idaho. 

(c) Sale of September 22, 1950, car No. PFE-62972, shipped 
from Nampa, Idaho, to respondent at Philadelphia, Pennsylvania, 
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720 sacks U.S. No. 1 Max Pack Russet potatoes (50 pounds each) 
at a total purchase price of $864, f.o.b. Nampa, Idaho. 

(d) Sale of September 25, 1950, car No. ART-26053, shipped 
from Burley, Idaho, to respondent at Philadelphia, Pennsylvania, 
360 sacks of U. S. No. 1, Size A, Russet potatoes at a net invoice 
price of $725.90, f.o.b. Chicago, Illinois. 

(e) Sale of September 25, 1950, car No. ART-22163, shipped 
from Burley, Idaho, to respondent at Philadelphia, Pennsylvania, 
360 sacks U. S. No. 1, Size A, Russet potatoes at a net invoice 
price of $724.50, f.o.b. Chicago, Illinois. 

(f) Sale of September 27, 1950, car No. PFE-66318, shipped 
from American Falls, Idaho, to respondent at Philadelphia, Penn- 
sylvania, 720 sacks (50 pounds each) U.S. No. 1 Russet potatoes 
at a net invoice price of $727.86 delivered. 

(g) Sale of October 138, 1950, car No. MDT-10308, shipped 
from Ontario, Oregon, to respondent at Philadelphia, Pennsyl- 
vania, 50 sacks Yellow Jumbo onions and 200 sacks (25 pounds) 
White Boiler onions at a net invoice price of $510.38, f.0.b. Chi- 
cago, Illinois. 

(h) Sale of October 13, 1950, car No. PFE-60177, shipped 
from Nampa, Idaho, to respondent at Philadelphia, Pennsylvania, 
600 sacks of Jumbo Yellow onions at a net invoice price of 
$445.38, f.0.b. Chicago, Illinois. 

(i) Sale of October 17, 1950, car No. PFE-64421, shipped 
from Nampa, Idaho, to respondent at Philadelphia, Pennsylvania, 
600 sacks U. S. No. 1 Max Pack (3 inches and larger) Jumbo 
onions at a net invoice price of $445.38, f.o.b. Chicago, Illinois. 


(j) Sale of October 17, 1950, car No. PFE-44154, shipped 
from Ontario, Oregon, to respondent at Philadelphia, Pennsyl- 
vania, 600 sacks U. S. No. 1 Max Pack (3 inches and larger) 
Jumbo onions at a net invoice price of $445.38, f.o.b. Chicago, 
Illinois. 

(k) Sale of October 30, 1950, car No. PFE-48222, shipped 
from Pocatello, Idaho, to respondent at Philadelphia, Pennsyl- 
vania, 360 sacks U. S. No. 1 Idaho Russet potatoes at a net invoice 
price of $549.29, f.o.b. Chicago, Illinois. 

(1) Sale of November 1, 1950, car No. PFE-91351, shipped 
from Pocatello, Idaho, to respondent at Philadelphia, Pennsyl- 
vania, 360 sacks U. S. No. 1 Idaho Russet potatoes at a net in- 
voice price of $549.29, f.o.b. Chicago, Illinois. 
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(m) Sale of November 1, 1950, car No. PFE-92735, shipped 
from American Falls, Idaho, to respondent at Philadelphia, Penn- 
sylvania, 680 sacks (50 pounds) U.S. No. 1 Idaho Russet potatoes 
and 20 sacks U. S. No. 1 Baker potatoes at a net invoice price, 
after corrected freight, of $622.92 delivered. 

(n) Sale of November 6, 1950, car No. PFE-6411, shipped 
from American Falls, Idaho, to respondent at Philadelphia, Penn- 
sylvania, 720 sacks (50 pounds) U. S. No. 1 potatoes at a net in- 
voice price, after corrected freight, of $635.72 delivered. 

(0) Sale of November 13, 1950, car No. PFE-74003, shipped 
from Shelley, Idaho, to respondent at Philadelphia, Pennsylvania, 
720 sacks (50 pounds) U. S. No. 1, Size A, potatoes at a net 
invoice price, after corrected freight, of $611.59 delivered. 

(p) Sale of November 15, 1950, car No. PFE-45077, shipped 
from Shelley, Idaho, to respondent at Philadelphia, Pennsylvania, 
720 sacks (50 pounds each) U.S. No. 1, Size A, potatoes at a net 
invoice price of $635.51 delivered. 


(q) Sale of November 28, 1950, car No. PFE-6591, shipped 
from shipping point in the State of Idaho to respondent at Phila- 


delphia, Pennsylvania, 360 sacks U. S. No. 1, Size A, Russet pota- 
toes at a net invoice price of $535.85, f.o.b. Chicago, Illinois. 


(r) Sale of November 30, 1950, car No. PFE-3958, shipped 
from Pocatello, Idaho, to respondent at Philadelphia, Pennsyl- 
vania, 720 sacks U. S. No. 1, Size A, Max Pack potatoes at a net 
invoice price of $539.59 delivered. 


(s) Sale of September 5, 1950, car No. PFE-61214, shipped 
from Nampa, Idaho, to respondent at Philadelphia, Pennsylvania, 
600 sacks (50 pounds) Russet potatoes, and 60 sacks U. S. No. 
1 Baker Russet potatoes. Through error, complainant originally 
billed respondent for 50 sacks of Bakers and gave respondent an 
excessive allowance for freight charges in the amount of $17.01. 
Respondent owes complainant for the additional 10 sacks of 
Bakers at $4.50 per sack, plus the $17.01 freight item, or $62.01 
on this transaction. 


(t) Sale of August 31, 1950, car No. MDT-7140; sale of Sep- 
tember 27, 1950, car No. PFE-64611; sale of October 11, 1950, 
car No. PFE-5762, all being sales of potatoes and shipments made 
by complainant from Nampa, Idaho, to respondent at Philadel- 
phia, Pennsylvania. In connection with each shipment respondent 
was given an excessive over-all allowance on freight charges. The 
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total balance due in favor of complainant on these shipments is 
$22.25. 

(u) Sale of October 13, 1950, car ART-18280, shipped from 
Nampa, Idaho, to respondent at Philadelphia, Pennsylvania, con- 
taining 360 sacks of Russet potatoes at a net invoice price of 
$545.51 delivered. Respondent withheld, without complainant’s 
authorization, a 5¢ per sack allowance amounting to $18. The 
amount of such “allowance” is due complainant. 


4. The potatoes and onions shipped by complainant to respond- 
ent, as set forth in Finding of Fact 3 above, met the requirements 
of the contracts entered into by the parties; and were received 
and accepted by respondent. The amount due complainant from 
respondent in connection with these transactions is $11,338.51, no 
part of which has been paid. 


5. Respondent is entitled to a credit of $103.91 on car PFE- 
91007, purchased September 5, 1950, as a result of an under- 
allowance of freight and an additional credit of $120 resulting 
from allowances made by complainant on cars FGE-55290, PFE- 
60610, PFE-95363, and ART-17694, or a total credit of $223.91. 


6. The net amount due complainant in connection with the 
transactions referred to above is $11,114.60. Although requested 
to do so, respondent has failed and refused to pay this balance 
or any part thereof. 


% ‘Informal complaint was filed on February 28, 1951, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


Respondent’s failure to file an answer constitutes a waiver of 
oral hearing and an admission of the facts alleged in the com- 
plaint, as provided by the rules of practice (7 CFR 47.8(c)). 

The record shows that the parties entered into numerous con- 
tracts for the sale of various quantities of potatoes and onions 
by complainant to respondent, and that complainant made deliv- 
eries in accordance with the terms of the contracts. The report 
of investigation indicates that, during the course of the informal 
investigation of the complaint, respondent telephoned the Regula- 
tory Division and indicated in substance that he was “broke”. 
Complainant filed an informal complaint and requested that the 
Department hold action thereon in abeyance for approximately 
8 months in order to give complainant an opportunity to work out © 
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a settlement directly with respondent. It appears that the parties 
were unable to adjust the matter, and the formal complaint was 
filed. Respondent’s failure to pay promptly the balance of the pur- 
chase price due in connection with the transactions involved 
herein is a violation of section 2 of the act, for which reparation 
in the amount of $11,114.60, plus interest, should be awarded 
complainant. The facts should be published. 


ORDER 
Within 30 days from the date hereof, respondent shall pay 
complainant, as reparation, $11,114.60, plus interest thereon at 
the rate of 5 percent per annum from December 1, 1950, until paid. 
The facts and circumstances as set forth herein shall be pub- 
lished. 
Copies hereof shall be served upon the parties. 


(No. 3161) 


SERVICE DISTRIBUTING COMPANY v. VERLIN & SONS. PACA Doc. 
No. 5726. Decided May 23, 1952. 


Failure to Pay Balance of Purchase Price—Default 
Where complainant alleged the sale and delivery to respondent of a truck- 
load of bananas but the latter paid only a part of the purchase price, 
and where respondent failed to file an answer, held, respondent’s failure 
to answer constitutes an admission of the facts alleged in the complaint, 
and its failure to pay the balance of the purchase price is a violation of 
section 2 of the act for which reparation should be awarded complainant. 


Service Distributing Company, of Jacksonville, Florida, complainant, pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on March 12, 1952, in which com- 
plainant alleges failure on the part of respondent to pay the full 
purchase price for a load of bananas delivered to respondent by 
complainant in November 1951. A copy of the complaint, together 
with a copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served by registered 
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mail upon respondent on March 22, 1952. A copy of the report of 
investigation was likewise served upon complainant on March 
24, 1952. 

At the time of the service of the formal complaint upon respond- 
ent, it was notified in writing that an answer to the complaint 
should be filed within 20 days from the receipt of such notice, and 
that failure to answer would constitute an admission of the alle- 
gations of the complaint. Respondent did not file an answer, how- 
ever, and the issuance of an order is, therefore, authorized without 
further proceedings. 


FINDINGS OF FACT 
1. Complainant is a partnership composed of Charles P. Tatt 
and Ernest H. Pitman, doing business as Service Distributing 
Company, whose address is P. O. Box 513, Jacksonville, Florida. 


2. Respondent is a partnership composed of Isadore Verlin- 
sky, Morris Verlinsky, and Sam Malkin, doing business as Verlin 
& Sons, whose address is 7009 - 73rd Place, Glendale, New York. 
At the time of this transaction, respondent was duly licensed 
under the act. 

8. On or about October 31, 1951, in the course of interstate 
commerce, complainant sold to respondent a truckload of Select 
bananas, consisting of 377 bunches weighing 23,640 pounds, at 
the agreed price of $6 per cwt., f.o.b. Jacksonville, Florida, plus 
$15 wharfage, for a total invoice price of $1,433.40. 


4. The contract was negotiated by complainant’s agent, Max 
King, 114 Liberty Street, New York City, New York. 


5. On November 1, 1951, complainant shipped by truck, op- 
erated by Felton Metts, from Jacksonville, Florida, to respondent 
at Glendale, New York, 377 stems of Select Santa Marta bananas, 
net weight 23,640 pounds. 


6. The shipment of bananas arrived at destination on Novem- 
ber 3, 1951, was accepted by respondent in compliance with the 
contract, and was unloaded into respondent’s warehouse without 
complaint of any kind to complainant. Respondent signed a receipt 
presented by the truckdriver showing the bananas were received 
in good condition. 

7. Respondent has paid complainant only $1,182 of the pur- 
chase price for the bananas and there remains due and owing to 
complainant from respondent the sum of $251.40. 
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8. The formal complaint was filed on March 12, 1952, which 
was within 9 months from the time the cause of action therein 
alleged accrued. 


CONCLUSIONS 


Respondent’s failure to file an answer to the complaint consti- 
tutes an admission of the facts alleged in the complaint, as pro- 
vided in the rules of practice (7 CFR 47.8(c)). 

By letter dated January 17, 1952, addressed to the Department 
during the course of the investigation prior to the filing of the 
formal complaint, respondent indicated that its reason for failure 
to pay the full purchase price was because the bananas were “very 
inferior to the quality of bananas we were receiving at about that 
time.”’ Respondent further stated that they paid complainant 5 
cents per pound for the fruit and felt that the amount was more 
than sufficient to compensate complainant. The record also indi- 
cates that some complaint about the bananas being dirty and 
scarred was made to complainant’s agent a few days after arrival 
of the bananas at destination. However, no timely objection was 


made to complainant by respondent and no agreement was reached 
between them as to any adjustment of the purchase price. 

It is concluded that respondent’s failure to promptly pay the 
full purchase price for the bananas in question is a violation of 
section 2 of the act, and complainant should be awarded repara- 
tion in the amount of the unpaid balance of the purchase price, 
with interest. The facts and circumstances should be published. 


ORDER 
Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $251.40, with interest at the 
rate of 5 percent per annum from December 1, 1951, until paid. 
The facts and circumstances as set forth herein shall be pub- 
lished. 
Copies hereof shall be served upon the parties. 
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(No. 3162) 


GOLDEN WEST PACKING COMPANY v. J. R. SALES COMPANY. PACA 
Doc. No. 5736. Decided May 27, 1952. 


Failure to Pay Balance of Purchase Price—Default 


Where complainant alleged the sale to respondent of a shipment of celery 
hearts and the latter accepted the produce in compliance with the con- 
tracts but failed to pay the full purchase price therefore, and where re- 
spondent failed to file an answer, it is held that respondent’s failure to 
answer constitutes an admission of the facts alleged in the complaint 
and a waiver of oral hearing, and its failure to pay the full purchase 
price is a violation of section 2 of the act for which reparation should be 
awarded complainant. 


When Price of Crates a Proper Item for Allowance 


Where complainant sold celery to respondent and it appeared that it was 
necessary for complainant to purchase empty crates in which to pack 
the celery for shipment to respondent, for which complainant charged 
respondent 30 cents per crate for the empty crates, in a suit for the in- 
voice price of the shipment, it is held, that since the celery could not 
have been shipped and proper delivery made without the crates, they 


must be considered a necessary part of the transaction and the item for 
cost of the crates is properly allowable. 


Golden West Packing Company, of Palm City, California, complainant, pro 
se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
formal complaint was filed on March 18, 1952, in which complain- 
ant alleges failure on the part of respondent to pay the purchase 
price for a carload of celery sold and delivered to respondent in 
February 1952. A copy of the complaint, together with a copy of 
the report of investigation made by the Regulatory Division, 
Fruit and Vegetable Branch, was served by registered mail upon 
respondent on April 8, 1952. On the same date, a copy of the 
report of investigation was likewise served upon complainant. 

At the time of the service of the formal complaint upon re- 
spondent, it was notified in writing that an answer to the com- 
plaint should be filed within 20 days from the receipt of such 
notice, and that failure to answer would constitute an admission 
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of the allegations of the complaint and would be deemed a waiver 
of oral hearing. No answer was filed by respondent, however, and 
the issuance of an order is, therefore, authorized without further 


proceedings. 


FINDINGS OF FACT 

1. Complainant is a partnership composed of Harold J. Os- 
borne, Emil A. Ghio, and Robert Egger, doing business as Golden 
West Packing Company, whose address is P. 0. Box 955, Palm 
City, California. 

2. Respondent is an individual, Jack Rubin, doing business as 
J. R. Sales Company, whose address is 2242 East Washington 
Street, Phoenix, Arizona. At the time of this transaction, respond- 
ent was duly licensed under the act. 


3. On or about February 13, 1952, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
a carload of celery hearts, sizes 5 to 6 dozen, packed in lidded 
used lettuce crates, at the agreed price of $1 per crate, plus 30¢ 
per crate for the empty crates and $25 for body ice in the car, 
for a total invoice price of $512.50. 

4. On February 13, 1952, complainant shipped in car No. 
PFE-71673 from Palm City, California, to respondent at Phoenix, 
Arizona, 375 crates of celery hearts. 


5. Upon arrival of the shipment at Phoenix, Arizona, respond- 
ent accepted the celery in compliance with the contract, but has 
failed and refused to pay complainant the agreed purchase price 
therefor and there is due and owing from respondent to complain- 
ant the sum of $512.50. 

6. The formal complaint was filed on March 18, 1952, which 
was within 9 months from the time the alleged cause of action 
accrued. 


CONCLUSIONS 
Respondent’s failure to file an answer to the complaint consti- 
tutes an admission of the facts alleged in the complaint and a 
waiver of oral hearing, as provided in the rules of practice (7 
CFR 47.8(c)). 
It appears that it was necessary for complainant to purchase 
empty crates in which to pack the celery for shipment to respond- 
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ent. Since the celery could not have been shipped and proper 
delivery made without the crates, they must be considered a nec- 
essary part of the transaction and the item for cost of the crates 
is properly allowable. 

It is concluded that respondent’s failure to promptly pay the 
purchase price for the celery purchased and accepted from com- 
plainant is a violation of section 2 of the act, and complainant 
should be awarded reparation in the amount of the unpaid pur- 
chase price, with interest. The facts and circumstances should be 
published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $512.50, with interest at the 
rate of 5 percent per annum from March 1, 1952, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 3163) 


W. L. HANSEN v. S & J DISTRIBUTING Co., INc. PACA Doc. No. 
5732. Decided May 27, 1952. 


Failure to Pay Balance of Purchase Price—Default 


Where complainant alleged the sale to respondent of several shipments of 
apples, the latter accepted the apples in compliance with the contracts 
but paid complainant only $500 on a total indebtedness of $5,450.50, and 
where respondent failed to file an answer, held, that respondent’s 
failure to answer constitutes an admission of the facts alleged in the 
complaint and a waiver of oral hearing, and its failure to promptly pay 
the full purchase prices is a violation of section 2 of the act for which 
reparation should be awarded complainant. 


Mr. Wilbert L. Hansen, of Yakima, Washington, complainant, pro se. Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint by wire was received on June 22, 1951. 
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A formal complaint was filed on June 28, 1951, in which complain- 
ant alleges that he sold to respondent three truckloads of apples 
between February 28 and April 12, 1951, and that respondent 
accepted the apples upon delivery but has failed to pay the pur- 
chase prices therefor. A copy of the complaint and a copy of the 
report of investigation made by the Regulatory Division, Fruit 
and Vegetable Branch, were served upon respondent by registered 
mail on July 30, 1951. On the same date, a copy of the report of 
investigation was likewise served upon complainant. Copies of a 
supplemental report dated April 23, 1952, were also served upon 
complainant and respondent. 

At the time of the service of the formal complaint upon re- 
spondent, it was notified in writing that an answer to the com- 
plaint should be filed within 20 days from the receipt of such 
notice, and that failure to answer would constitute an admission 
of the allegations of the complaint and would be deemed a waiver 
of oral hearing. Notwithstanding such notice, respondent failed 
to file an answer and the issuance of an order is, therefore, au- 
thorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Wilbert L. Hansen, whose 
address is P. O. Box 1491, Yakima, Washington. 


2. Respondent, S & J Distributing Co., Inc., is a corporation 
whose address is 1126 South San Julian Street, Los Angeles, 
California. At the time of the transaction involved herein, re- 
spondent was licensed under the act. 


8. On or about February 28, 1951, in the course of interstate 
commerce, complainant sold to respondent one truckload, contain- 
ing 750 boxes, Combination Extra Fancy and Fancy Starking 
Delicious apples at $2.95 per box, f.o.b. Washington shipping 
point, for a total invoice price of $2,212.50. 

4. On or about March 7, 1951, in the course of interstate com- 
merce, complainant sold to respondent one truckload, consisting 
of 800 cartons, Combination Extra Fancy and Fancy Rome Beauty 
apples at $2.15 per carton, f.o.b. Washington shipping point, for 
a total price of $1,720. 

5. On or about April 12, 1951, in the course of interstate com- 
merce, complainant sold to respondent one truckload, consisting 
of 759 boxes, Combination Extra Fancy and Fancy Rome Beauty 
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apples at $2 per box, f.o.b. Washington shipping point, for a total 
price of $1,518. 

6. The above contracts of purchase and sale were negotiated 
by C. L. Stratton, a broker located at 219 Wholesale Terminal 
Building, Los Angeles, California, who acted in the transaction 
as agent for both complainant and respondent. 


7. The three loads of apples were Federally inspected at point 
of shipment and were shipped in the manner agreed upon on 
February 28, March 7, and April 12, 1951, respectively, from 
Yakima, Washington, to respondent at Los Angeles, California, 
and consisted of the kind, quality, and grade of fruit called for 
by the contracts. 


8. Upon arrival of the shipments of apples at destination, re- 
spondent accepted the same in compliance with the contracts, but 
has paid complainant only $500 on the total purchase price of 
$5,450.50. 


9. Respondent issued and delivered to complainant several 
checks covering the full invoice prices of the three shipments of 
apples in question, which checks were returned because of “not 
sufficient funds,” causing complainant to incur protest fees 
amounting to $10, making a total indebtedness due complainant 
of $5,460.50. 


10. Deducting the $500 payment which respondent has made 
to complainant on the indebtedness, there remains due and owing 
from respondent to complainant the sum of $4,960.50. 


11. The formal complaint was filed on June 28, 1951, which 
was within 9 months from the time the causes of action therein 
alleged accrued. 


CONCLUSIONS 


Respondent’s failure to file an answer to the complaint consti- 
tutes an admission of the facts alleged in the complaint and a 
waiver of oral hearing, as provided in the rules of practice (7 
CFR 47.8(c)). 

It is concluded that respondent’s failure to promptly pay the 
full purchase prices for the apples purchased and accepted by it 
from complainant is a violation of section 2 of the act, and com- 
plainant should be awarded reparation in the amount of the un- 
paid balance of the purchase prices, plus protest fees, with 
interest. The facts and circumstances should be published. 
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ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $4,960.50, with interest at the 
rate of 5 percent per annum from May 1, 1951, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 3164) 


HALLWOOD PRODUCE Co. v. JOSEPH L. GAUTIER. PACA Doc. No. 
5705. Decided May 28, 1952. 


Failure to Pay Purchase Price—Default 


Where complainant alleged the sale to respondent of two truckloads of pota- 
toes for which he has not paid, and where respondent failed to file an 
answer, held, that his failure to answer constitutes an admission of the 
facts alleged in the complaint and a waiver of oral hearing, and his 
failure to pay the full purchase price is a violation of the act for which 
reparation should be awarded complainant. 


Hallwood Produce Co., Inc., of Hallwood, Virginia, complainant, pro se. Mr. 
Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed October 1, 1951, and formal com- 
plaint was filed January 8, 1952. Complainant seeks an award of 
reparation in the amount of $1,202.30, the alleged purchase price 
of 500 sacks of potatoes sold and delivered to respondent during 
July 1951. 

A copy of the report of investigation issued by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on January 16, 1952. On January 14, 1952, a copy of the 
report of investigation and a copy of the formal complaint were 
forwarded by registered mail to respondent’s last known business 
address, but they were returned undelivered. On April 16, 1952, 
the foregoing copies were sent to respondent’s last known busi- 
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ness address by regular mail in conformity with section 47.4 of 
the rules of practice. 

Enclosed with the complaint and report of investigation was a 
letter notifying respondent that an answer should be filed within 20 
days after service and that, in accordance with section 47.8(c) of 
the rules of practice, failure to file an answer would constitute a 
waiver of oral hearing and an admission of the facts alleged in 
the complaint. Respondent has not filed an answer. The issuance 
of an order, is therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Hallwood Produce Co., Inc., is a corporation 
whose address is Hallwood, Virginia. 


2. Respondent is an individual, Joseph L. Gautier, whose last 
known business address is 111 Broad Street, New York, New 
York. At the time of the transaction involved herein, respondent 
was licensed under the act. 


3. On or about July 10, 1951, in the course of interstate com- 
merce, complainant contracted to sell to respondent 500 100-pound 
sacks of Cobbler potatoes, grade U.S. No. 1, Size A, at $2.421%4 
per sack delivered, making a total of $1,212.50. The potatoes were 
to be shipped by two trucks to Grace Line, Pier 45, North River, 
New York, New York, to arrive before noon Thursday, July 12, 
1951. The contract was negotiated by Pope & Mooers, brokers, of 
97 Warren Street, New York, New York. 


4. Pursuant to the contract complainant shipped on July 11, 
1951, two truckloads of potatoes, one consisting of 275 sacks and 
the other of 225 sacks. Prior to shipment, the potatoes were 
Federally inspected at Hallwood, Virginia, and certified to grade 
U.S. 1, Size A. 


5. Respondent received and accepted the two truckloads of 
potatoes delivered to Grace Line. Complainant subsequently 
agreed to reduce the total purchase price to $1,202.30. Respond- 
ent failed to pay complainant this amount. 


6. There is due and owing to complainant from respondent 
the sum of $1,202.30. 


7. Informal complaint was filed October 1, 1951, which was 
within nine months after the cause of action accrued. 
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CONCLUSIONS 


The failure of respondent to file an answer to the complaint 
constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint as provided in the rules of practice (7 
CFR 47.8(c)). 

Complainant contracted to sell and deliver to respondent 500 
sacks of potatoes. Pursuant to this contract two truckloads of 
potatoes were shipped by complainant in interstate commerce and 
respondent accepted them on arrival. On or about July 14, 1951, 
complainant granted respondent an adjustment of 30 cents on 
each of 34 sacks, or a total of $10.20. Apparently, this adjustment 
or allowance was granted because of some claim made by respond- 
ent concerning the condition of the potatoes. Respondent has paid 
no part of the adjusted price of $1,202.30. 

The failure of respondent to pay promptly the adjusted contract 
price of the 500 sacks of potatoes purchased from complainant 
is in violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $1,202.30, and the facts 
should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,202.30, with interest thereon 
at the rate of 5 percent per annum from August 1, 1951, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3165) 


ISLAND G.L.F. TRADING COOPERATIVE, INC. v. JOSEPH L. GAUTIER. 
PACA Doc. No. 5725. Decided May 28, 1952. 


Failure to Pay Balance of Purchase Price—Default 


Where complainant alleged the sale to respondent of two lots of potatoes, 
for which he has not paid, and where respondent failed to file an answer, 
held, that his failure to answer constitutes an admission of the facts 
alleged in the complaint, and his failure to pay the full purchase price 
is a violation of the act for which reparation should be awarded com- 
plainant. 
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Mr. George Pfann, of Ithaca, New York, for complainant. Mr. Frederick W. 
Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed December 10, 1951, and formal 
complaint was filed March 13, 1952. Complainant seeks an award 
of reparation in the amount of $208.20, the alleged purchase price 
of 347 sacks of potatoes sold and delivered to respondent during 
August 1951. 

A copy of the report of investigation, issued by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on April 2, 1952. On March 31, 1952, a copy of the report of 
investigation and a copy of the formal complaint were forwarded 
by registered mail to respondent’s last known business address, 
but they were returned undelivered. On April 16, 1952, the fore- 
going copies were sent to respondent’’s last known business ad- 
dress by regular mail in conformity with section 47.4 of the rules 
of practice. 

Enclosed with the complaint and report of investigation was a 
letter notifying respondent that an answer should be filed within 
20 days after service and that, in accordance with section 47.8 (c) 
of the rules of practice, failure to file an answer would constitute 
an admission of the facts alleged in the complaint. Respondent has 
not filed an answer. The issuance of an order is, therefore, author- 
ized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Island G.L.F. Trading Cooperative, Inc., is 
a corporation whose address is Riverhead, Long Island, New York. 


2. Respondent is an individual, Joseph L. Gautier, whose last 
known business address is 111 Broad Street, New York, New 
York. At the time of the transactions involved herein, respondent ° 
was licensed under the act. 


3. On or about August 9, 1951, complainant contracted to sell 
to respondent 150 100-pound sacks of potatoes, grade U.S. No. 
2, Size B, at $.60 per sack delivered, making a total of $90. On 
or about August 22, 1951, complainant contracted to sell to re- 
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spondent 200 100-pound sacks of potatoes, grade U.S. No. 2, Size 
B, at $.60 per sack delivered, making a total of $120. Under both 
contracts, complainant was to deliver the potatoes to Bull Line, 
Foot of 20th Street, Brooklyn, New York, for shipment in foreign 
commerce. The contracts were negotiated by Pope & Mooers, 
brokers, of 97 Warren Street, New York, New York. 


4. Complainant shipped each of the two lots of potatoes by 
truck on the day of purchase. Respondent rejected three sacks 
of potatoes in the first shipment because of wet spots, for which 
complainant gave a credit of $1.80. The balance of 147 sacks of 
potatoes in the first shipment and the 200 sacks in the subsequent 
shipment were accepted as being in compliance with the contracts 
and were shipped in foreign commerce. 

5. There is due and owing to complainant from respondent the 
contract price of the two lots of potatoes, less the credit of $1.80, 
or $208.20. 

6. Informal complaint was filed December 10, 1951, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the complaint 
constitutes an admission of the facts alleged in the complaint as 
provided in the rules of practice (7 CFR 47.8(c)). 

The failure of respondent to pay promptly the contract price 
of each of the two lots of potatoes purchased from complainant 
less the credit on the first lot is in violation of section 2 of the act. 
Complainant should be awarded reparation in the amount of 
$208.20, and the facts should be published. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $208.20, with interest thereon 
at the rate of 5 percent per annum from September 1, 1951, until 
paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 3166) 


R. J. JUSTICE, INC. v. JOSEPH L. GAUTIER. PACA Doc. No. 5710. 
Decided May 29, 1952. 


Failure to Pay Purchase Price—Default 


Where complainant alleged that it sold to respondent a truckload of potatoes 
which the latter accepted but failed to pay the purchase price, and where 
respondent failed to file an answer, held, that respondent’s failure to an- 
swer constitutes an admission of the facts alleged in the complaint, and 
his failure to pay the purchase price is a violation of the act for which 
reparation should be awarded complainant. 


R. J. Justice, Inc., of Horsey, Virginia, complainant, pro se. Mr. Frederick W. 
Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed September 5, 1951, and formal com- 
plaint was filed January 24, 1952. Complainant seeks an award 
of reparation in the amount of $250, the alleged purchase price of 
200 sacks of potatoes sold and delivered to respondent during 
July 1951. 


A copy of the report of investigation issued by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on February 19, 1952. On February 18, 1952, a copy of the 
report of investigation and a copy of the formal complaint were 
forwarded by registered mail to respondent’s last known business 
address, but they were returned undelivered. On April 16, 1952, 
the foregoing copies were sent to respondent’s last known busi- 
ness address by regular mail in conformity with section 47.4 of 
the rules of practice. 


Enclosed with the complaint and report of investigation was a 
letter notifying respondent that an answer should be filed within 
20 days after service and that, in accordance with section 47.8 (c) 
of the rules of practice, failure to file an answer would constitute 
an admission of the facts alleged in the complaint. Respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 
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FINDINGS OF FACT 
1. Complainant, R. J. Justice, Inc., is a corporation whose ad- 
dress is Horsey, Virginia. 


2. Respondent is an individual, Joseph L. Gautier, whose last 
known business address is 111 Broad Street, New York, New 
York. At the time of the transaction involved herein, respondent 
was licensed under the act. 


8. On or about July 9, 1951, in the course of interstate com- 
merce, complainant contracted to sell respondent 200 100-pound 
sacks of Cobbler potatoes grade U.S. No. 1, Size B, at $1.25 per 
sack delivered, making a total of $250. The potatoes were to be 
shipped by truck to Bull Line, Foot of 20th Street, Brooklyn, New 
York, to arrive Wednesday, July 11, 1951, not later than 2:00 
p.m. The contract was negotiated by Pope & Mooers, brokers, of 
97 Warren Street, New York, New York. 


4. On July 10, 1951, complainant shipped a truckload of pota- 
toes consisting of 200 sacks from loading point in Virginia to 
Bull Line, Brooklyn, New York. Prior to shipment the potatoes 
were Federally inspected at Oak Hall, Virginia, on July 10, 1951. 
The potatoes were certified to grade U.S. No. 1, Size B. 


5. Upon arrival of the truckload of potatoes at destination, 
respondent received and accepted the potatoes but failed to pay 
any part of the purchase price. 


6. There is now due and owing to complainant from respond- 
ent the sum of $250. 

7. The informal complaint was filed on September 5, 1951, 
which was within nine months from the date the cause of action 
accrued. 


CONCLUSIONS 


The failure of respondent to file an answer constitutes an admis- 
sion of the facts alleged in the complaint, as provided in the rules 
of practice (7 CFR 47.8(c)). 


Respondent’s failure to pay promptly the agreed price of the 
200 sacks of potatoes purchased from complainant is in violation 
of section 2 of the act. Complainant should be awarded repara- 
tion in the amount of $250, with interest, and the facts should be 


published. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $250, with interest thereon at 
the rate of 5 percent per annum from August 1, 1951, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3167) 


In re LEWIs G. POPE, trading as LEWIS PRODUCE COMPANY. 
PACA Doc. No. 5504. Decided May 29, 1952. 


Licenses—Suspension of License Held in Abeyance— 

Failure to Pay for Shipments—Bankruptcy—Evidence— 

Transactions constituting consignments, Not Purchases and 
Sales 


Where the complaint in this disciplinary proceeding under the act alleged 
that respondent failed to pay for several shipments of produce in viola- 
tion of the act and respondent in his answer stated that he filed a peti- 
tion in bankruptcy but that it was his intention to pay the indebtedness 
to the shipper, and respondent’s answer further stated that the transac- 
actions involved were not consignments but purchases and sales, that 
only a debtor-creditor relationship existed between the respondent and 
the shipper, and that, therefore, respondent’s bankruptcy relieved him of 
any liability under the act for his failure to pay the shipper, it is held, 
that the evidence shows that the produce was received on consignment, 
that his bankruptcy is not a meritorious defense in this proceeding and 
that respondent’s license should be suspended for 30 days, but, under all 
the circumstances of the case, the suspension should not become effective 
unless respondent shall again be found in a disciplinary proceeding to 
have violated the act within two years after the date of this order, and 
the facts and circumstances as set forth herein shall be published. 


Defense of Bankruptcy in Disciplinary Proceeding 
Under Act Not Meritorious 


Bankruptcy is not a meritorious defense in a disciplinary proceeding under 
the act where there has been failure to remit proceeds of sales to a con- 
signor or even failure to pay promptly for produce purchased. 


Protection of Public Interest in Disciplinary Proceeding 


A disciplinary proceeding under the act does not deal with the relationship 
of a respondent to his creditors for the purpose of seeking compensation 
for the creditors but involves the relationship of the respondent to the 
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public at large, at least to that part of the public in the business of sell- 
ing and buying perishable agricultural commodities. 


Flagrant Violation of Act—Failure to Remit 
Promptly to Consignor Proceeds of Sale 


Failure to remit promptly to a consignor the proceeds of sales made by the 
consignee belongs within the class of violations properly called flagrant. 


Mr. Wm. J. Foster, for complainant. Mr. Samuel A. Miller, of Miller & Head, 
of Atlanta, Georgia, for respondent, Mr. Earl J. Smith, Hearing Ex- 
aminer. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by the complaint of the Regulatory Division of the 
Fruit and Vegetable Branch, Production and Marketing Adminis- 
tration, United States Department of Agriculture, filed April 11, 
1951. ; 

The complaint alleges that the respondent failed to pay for 
several shipments of perishable agricultural commodities in vio- 
lation of section 2 of the act. Respondent filed an answer on May 
2, 1951, admitting receipt of the agricultural commodities as 
stated in the complaint and that the amounts due to the shipper 
of the commodities were correct and that payment therefor had 
not been made. Respondent’s answer further stated that on Feb- 
ruary 26, 1951, he filed his petition in bankruptcy but that it was 
his intention to pay the indebtedness to the shipper of the agricul- 
tural produce involved. On May 11, 1951, complainant requested 
that a decision be made on the pleadings without an oral hearing 
and that the respondent’s license be revoked. A copy of this mo- 
tion was served on the respondent. On May 29, 1951, attorneys 
for the respondent filed a further answer claiming the interven- 
tion of the bankruptcy to be an extenuating circumstance to be 
taken into consideration in judging the action to be taken. The 
motion for decision on the pleadings was denied by the hearing 
examiner and the matter was set down for an oral hearing in 
Atlanta, Georgia. At the hearing the complainant was represented 
by Mr. William J. Foster, of the Office of the Solicitor, United 
States Department of Agriculture, and the respondent was rep- 
resented by Mr. Samuel A. Miller, an attorney of Atlanta. The 
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only witnesses who testified at the hearing were the respondents, 
Lewis G. Pope, and his wife. After the hearing, both parties filed 
proposed findings of fact and briefs. 

The hearing examiner issued a report recommending that the 
respondent be found to have violated the act as charged and that 
his license be suspended for 30 days. Both parties filed excep- 
tions to the report and oral argument upon the exceptions was 
held in Washington, D. C., on April 30, 1952. 

The principal points argued by the respondent are that the 
transactions involved were not consignments but purchases and 
sales, that only a debtor-creditor relationship existed between the 
respondent and the shipper and that, therefore, the respondent’s 
bankruptcy relieved him of any liability under the act for his 
failure to pay the shipper. 


FINDINGS OF FACT 


1. At the time of the transactions involved herein, the re- 
spondent, Lewis G. Pope, trading as Lewis Pope Produce Company 
and having his place of business in Atlanta, Georgia, was engaged 
in the business of handling fresh fruits and vegetables in inter- 


state commerce. 


2. License No. 121611, issued to respondent under the provi- 
sions of the act, was in effect at the time of the transactions here- 
inafter mentioned and is still in effect. 


8. Respondent had worked in the produce business for many 
years and in February 1949 set up in business for himself under 
the name Lewis Pope Produce Company. 


4. In the following instances respondent received shipments 
of prepackaged vegetables on consignment in interstate commerce 
from Paul B. Dickman Farms, Ruskin, Florida: 


(a) On or about January 7, 1951, 100 crates of broccoli, 200 
crates of turnip greens, and 96 crates of mustard greens. Re- 
spondent sold the vegetables for gross returns of $569.13. Deduc- 
tions of $56.90 for sales commission and $29.60 for a storage 
charge left net proceeds of $482.63 due the shipper. 


(b) On or about January 14, 1951, 190 crates of mustard 
greens, 181 crates of mixed greens, and 51 crates of brussels 
sprouts. Respondent sold these for gross returns of $185.38. Re- 
ductions of $18.50 for sales commission and $42.20 for a storage 
charge left net proceeds of $124.68 due the shipper. 
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(c) On or about January 17, 1951, 50 crates of mustard greens, 
50 crates of kale, and 94 crates of spinach. Respondent sold these 
for gross returns of $391.75. Deductions of $39.10 for sales com- 
mission and $19.40 for a storage charge left net proceeds of 
$333.25 due the shipper. 


(d) On or about January 28, 1951, 25 crates of cauliflower, 
25 crates of brussels sprouts, 97 crates of turnip greens, and 50 
crates of mustard greens. Respondent sold these for gross returns 
of $265. Deductions of $26.50 for sales commission and $19.70 
for a storage charge left net proceeds due the shipper of $218.80. 


5. For each of these consignments respondent prepared an 
account of sale which was delivered to the consignor, but the ac- 
counts were not accompanied by payments of the net proceeds 
realized, being the total sum of $1,159.36. 


6. In the fall of 1950, respondent contracted for the purchase 
of large quantities of turnips in the field. In December 1950 and 
January and February, 1951, weather conditions were such that 
he was unable to handle these turnips and he sustained a very 
severe loss. In the meantime, he had purchased substantial quan- 
tities of collards and was unable to pay for them. The seller of the 
collards thereupon garnisheed all of respondent’s debtors, thus 
completely tying up respondent’s funds, Respondent filed his peti- 
tion in bankruptcy February 26, 1951, and was adjudged a bank- 
rupt. His schedules in bankruptcy showed liabilities of approxi- 
mately $61,000 and assets of about $13,000. 


7. Respondent received the produce from Paul B. Dickman 
Farms under an agreement by which he was to receive a 10-per- 
cent commission for handling them. The receipts from respond- 
ent’s sales of these commodities were commingled with his other 
funds and were used in his general business operations. 


8. During January 1951, the respondent’s wife was acting as 
the respondent’s sole bookkeeper after helping in his office for sev- 
eral months. Illness on her part, lack of familiarity with the books 
and press of business accounted to some extent for the delay in 
the remittance of payments or proceeds to the shippers. 


9. Since this bankruptcy, the respondent has made payments 
on his indebtedness incurred prior to the bankruptcy and at the 
hearing declared his intention to pay entirely such indebtedness. 
However, it does no appear that he has paid anything on his in- 
debtedness to Paul B. Dickman Farms. 
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10. By letter dated March 15, 1951, respondent was notified 
by the Regulatory Division of the Fruit and Vegetable Branch, 
Production and Marketing Administration, United States Depart- 
ment of Agriculture, of the violations alleged in order to afford 
him an opportunity to demonstrate or achieve compliance with the 
provisions of the act. No reply was received by the Regulatory 
Branch and on April 11, 1951, the complaint herein was filed. 


CONCLUSIONS 


Respondent contends that the shipments involved were not 
made on a consignment basis. According to the respondent’s tes- 
timony, the arrangement between the shipper and the respondent 
was that the respondent should handle the products as best he 
could on a ten-percent commission, and the invoice accompanying 
the first shipment stated it was on a consignment basis. The in- 
voices accompanying the subsequent shipments did not state that 
they were consignment shipments. At the hearing, however, re- 
spondent agreed that the four items in the complaint were re- 
ceived as consignments. Admittedly, the proceeds of the sales made 
by respondent were to be remitted to the shipper, less commission 
and other charges. We think the evidence shows that the produce 
was received on consignment. 

Respondent further contends that his bankruptcy is a complete 
defense in this matter. Bankruptcy is not a meritorious defense 
in a disciplinary proceeding under the act where there has been 
failure to remit proceeds of sales to a consignor or even failure 
to pay promptly for produce purchased. In re James L. (Lonnie) 
Cecil, 7 A.D. 105 (1948) ; In re United Produce Company, 10 A.D. 
33 (1951). We pointed out in the Cecil decision that a disciplinary 
proceeding under the act does not deal with the relationship of a 
respondent to his creditors for the purpose of seeking compensa- 
tion for the creditors but involves the relationship of the respond- 
ent to the public at large, at least to that part of the public in the 
business of selling and buying perishable agricultural com- 
modities. See also Reitz v. Mealey, 314 U.S. 33 (1941), in which 
the United States Supreme Court upheld the suspension of a 
motor vehicle driver’s license for failure to satisfy a judgment 
for damages due to negligent operation of a motor vehicle, where 
the driver was adjudicated a bankrupt after the entry of the 
judgment. 

Failure to remit promptly to a consignor the proceeds of sales . 
made by the consignee belongs within the class of violations prop- 
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erly called flagrant. Nevertheless, this case presents a number 
of extenuating circumstances. The entire transaction concerned 
the marketing of a new type of product in the area rather than 
the ordinary consignment, there were not repeated violations, the 
respondent was behind in his bookkeeping due to the illness of his 
wife and her inability to handle the accounting on a daily basis, 
there seem to have been no former violations of the act by the 
respondent and he evidences a willingness to meet his obligations. 
Under all the circumstances of the case, we do not believe that a 
currently effective suspension or a revocation of the respondent’s 
license is necessary. But some sanction is warranted. The facts 
should be published and the respondent’s license should be sus- 
pended for 30 days, but the suspension should not become effec- 
tive unless the respondent shall again be found in a disciplinary 
proceeding to have violated the act within two years after the 
date of this order. 


ORDER 


The license of Lewis G. Pope, the respondent herein, trading 
under any name or style, is suspended for 30 days, but the sus- 
pension shall not become effective unless the respondent is again 
found in a disciplinary proceeding to have violated the act within 
two years from the date of this order. 

This order shall become effective 10 days after the date hereof 
and the facts and circumstances as set forth herein shall be pub- 
lished. 


Public Library 


Detroit, Mich. 
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